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The Issues raised by the applicant are fit to pronounce advance ruling as they fall

under ambit of the Section 97(2) (e), it is as given under:

(&) Determination of the liability to pay tax on any goods or services or both

Further, the applicant being a registered person, GSTIN: 08AAKFT3688DI1ZT. as
per the declaration given by him in Form ARA-01, the issue raised by the applicant

is neither pending for proceedings nor proceedings was passed by any authority,

Based on the above observations, the application is ‘admitted’ to pronounce

advance ruling.

1. Submissi the Applicant:

Statement of relevant facts having a bearing on the question(s) raised.

1.

I

fadl

PE. £

M/s. Tag Solar System, a partnership firm which is enpaged in Supply,
Commissioning, Installation, Maintenance of Solar Water Pumping System
within a stipulated time period,

. Such Supplies are given on the instructions of the Rajasthan Horticulture

Development Society under subsidy scheme wherein the Solar Water
Systems are required to be installed at the farmer’s field. The scope of work
is reproduced hereunder:

“supply, installation, commissioning and maintenance of Solar Water
Pumping Systems "

. Accordingly the Applicant Supplies, Installs, Commissions and Maintains the

said systems and perform end to end activities in this regard.

There may be a consolidated price for all the activities undertaken by the
Applicant which involves both the Supply of Goods and Supply of Services.

Applicant has no clarity with respect to the rate of tax on such Supply. As per
their understanding it will be taxable at the rate of 5% being covered under
Chapter 84 / 85 under the item “Solar Power Generating System™. Applicant
has confusion that whether it would be treated as a Supply of goods and
taxable at 5% or will it be treated as a works contract and charged at 18%.
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icant’s inter and/or facts:

RATE OF SOLAR POWER GENERATING SYSTEM

The item “Solar Power Generating Systems and parts for their manufacture”
are taxable @ 5% under GST Act, 2017 vide Notification No, 01/2017-CT
(Rate) dated 28.06.2017, The entry is reproduced herein below for your kind
perusal:

Chapter Particulars
Heading
84 or 8BS or | Following renewable energy devices and parts for their
94 manufacture

a) Bio-gas Plant

e

h) Solar Power based devices

¢) Solar Power geu-e:n“ti-ng ;Sy!tem

d) Wind Mill and Wind Operated electricity generator

e) Waste to energy plants / devices

ﬁ- Solar lanterns / solar lamps

g) Ocean waves / tidal waves energy devices / plants

h) Photo wltai::_ﬁ?[ls, whether or not assembled in
modules or made up into panels

As per the above Entry in the Rate Schedule, the supply of item under
consideration i.e. Solar Water Pumping System falls squarely under the
definition of “Solar power generating System™ and such supply should be
taxable at the rate of 5% as they are systems which absorb sunlight and
convert it into electricity which can be put to further use.

The above mentioned Entry “Solar Power Based Devices” under Chapter
heading 84 or 85 or 95, the item in question i.e. Solar Water Pumping System
can also be covered under this category as it is a device run by solar power.
Solar Water Pumping System is an apparatus used for pumping water which
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runs on solar energy. The dictionary meaning of “device™ is reproduced as
under:

‘a thing made or adapted for a particular purpose, especially a piece of
mechanical ar electronic equipment, ™

Solar Water Pumping System is an equipment which hamesses solar energy in
order to pump water. Therefore, it can also be alternatively classified as a “Solar
Power based device™ under Chapter 84 or 85,

Applicant has stated that item cannot be termed as an immovable property as
these Solar Water Pumping Systems are screwed bv nuts and bolts into the
ground and can be removed by simply unscrewing the nuts and bolts and in no
way do they get attached or affixed to the earth. The pumping sets do not get
permanently attached to the ground and can at any time be removed from the
fields. They are assembled at the site for maximum operational efficiency.
When the item can simply be dismantled and removed from the ground at any
given time and is not affixed to the earth permanently, the said goods cannot be
categorized as an immaovable property. As per applicant Hon’ble Supreme Court
of India in the case of Sirpur Paper Mills Ltd. vs. The Collector of Central
Excise has held as under:

"It is not possible to hold that the machinery assembled and erected by
the appellant at its factory site was immovable property as something
aftached to earth like a building or a tree. The tribunal has pointed o
that it was for the operational efficiency of the machine that it was
attached to earth. If the appellant wanted to sell the paper making
machine it could alwavs remove it from its base and sell it

Apart from this finding of fact made by the Tribunal, the point advanced
en hehalf of the appellant, that whatever is embedded in earth must be
treated as immovable property is basically not sound. For example, a
Jactory owner or a house-holder may purchase a water pump and fix it on
a cement base for operational efficiency and alse for securitv. That will
not make the water pump an item of immovable property. Some of the
component of water pump may even be assembled on site. That too will
net make any difference ta the principle. The test is whether the paper
making machine can be sald in the marker. The Tribunal has found as a
Jacrt that it can be sold. In view of that finding, we are unable 1o uphold
the contention of the appellant that the machine must be reated as a part
of the immovable property of the company. Just because a plant and

S
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machinery are fixed in the earth for better funciioning, it does not
automatically become an immovable property. "

The same has also been held in the case of Commissioner of Central Excise Vs,
Solid & Correct Engg. Works & Ors. as under:

"23. The courts in this country have applied the test whether the
annexation is with the object of permanent beneficial enjoyment of the
land or building. Machinery for metal-shaping and eleciro-plating which
was attached by bolts to special concrete bases and could not be easily
removed, was not freated to be a part of structure or the soil heneath it,
as the attachment was not for more beneficial enjovment of either the soil
ar concrete. Attachment in order to qualify the expression attached to the
earth, must be for the henefivial attachment of that to which it is attached.
Daors, windows and shutters of a house are attached to the house, which
Is imbedded in the earth. They are attached to the house which is
imbedded in the earth for the beneficial enjovment af the house. They
have no separate existence from the house. Articles attached that do not
form part of the house such as window blinds, and sashes, and
ornamental articles such as glasses and tapestry fived by tenant, are not
affixtures.

24. Applving the above tests to the case at hand, we have no difficulty in
holding that the manufacture of the plants in question do nor constituie
annexation hence cannot be fermed as immovable property for the
Jollowing reasons

(i} The plants in question are not per se immovabie property,

(ii) Such plants cannor be said to be "attached to the earth” within the
meaning of that expression as defined in Section 3 of the Transfer of
Praperty Aet,

(iiil The fixing of the plants to a foundation is meant only to give stability
ter the plant and keep its operation vibration free.

(iv) The setting up of the plant itself is not intended 1o be permanent at a
given place. The plant can be moved and is indeed moved after the road
construction or repair project for which it is set up is completed,

33 ... In the instant case all that has been said by the assessee is that
the muachine is fived by nuts and bolts to a foundation not because the
intention was fo permanently attach it to the earth but because a

Sy
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[foundation was necessary to provide a wobble free aperation to the
machine, An attachment of this kind without the necessary intent of
making the same permanent cannot, in our opinion, constitute permanent
fixing, embedding or attachment in the sense that would make the
machine a part and parcel of the earth permanently. In that view aof the
matter we see no difficulty in holding that the piants in question were not
immovable property”

Applicant has contended that in the light of the abovementioned facts and
Jjudgments Solar Water Pumping Systems cannot be categorized as Immovable
Property and the activity in relation to movable property cannot in any wav be
categorized as a Works Contract as the definition of Works Contract under
CGST Act, 2018 does not cover activities in relation to movable property,
Hence. the whole transaction cannot be termed as a Works Contract.

Applicant has stated that the instant case is of * Composite Supply” where in
the present scenario, it is very important to see what the Principal Supply is as
the rate of tax of such transactions depends on the rate of tax of the Principal

Supply.

Applicant has interpreted that predominant element of the Supply being made in
the instant case relates to Supply of Solar Water Pumping Systems, There is one
single Supply Tender which involves the Supply of the Systems to the recipient
and the work of installation, maintenance, commissioning is ancillary to the
activity of Supply of the Solar Water Pumping Sets. Since, the scope of Supply
of the applicant involves provision of both goods and services, where the entire
Supply is one transaction; it would qualify as a composite supply. The principal
Supply in the present scenario would be provision of Solar Water Pumping
System and so the entire contract should be taxable at the rate of 5%. As the
service element forms only about 10% in the whole provision of Supply.



1. Whether Supply, commissioning, installation and maintenance of Solar
Water Pumping System would be taxable at the rate of 5% considering it as
a composite supply where the principle supply being that of goods i.e,
supply of Solar Power generating system having HSN Code 84 or 857

)

Whether separate bills can be raised by the Applicant with respect to
—_— Supply and Goods and Supply of Services Purely in respect of the contract
S ' ofthe Applicant with RHDS enclosed herewith?
g

‘3. Will the said transaction be classified as a “Works Contraer™ and taxable at
the rate of 18% being Supply of Services?

4.1 Personal Hearing (PH):

In the matter personal hearing was given to the applicant Shri Pankaj Ghiya
(Authorised Representative) who appeared for personal hearing on 08.07.2018. During
the PH he submitted EOQI Document of Empanelment Report, copy of a circular of
CBEC dated 15.01.2002 and Supreme court judgment of M/s Sirpur Paper Mills
containing the applicant’s interpretation of law and facts in respect of the aforesaid
questions which was placed on record. Thev reiterated the submission already made in
the application for Advance Ruling and further requested that the case may be decided
4s per the submission made earlier in Advance Ruling Application. Applicant was
instructed to submit copy of Work Order and some sample bill which was done by
them on a later date.

4.2 The jurisdictional officer in her comments has stated that the contract given to the
applicant is of supply, installation, commissioning and maintenance of Solar Water
pumping system in which the dealer has to deliver a funetional solar water pumping
system. Hence, it is a one single contract 50 it is to be treated as works contract and
taxed (@ 18% under GST. She further stated that separate bills one for supply of goods
and other for supply of services cannot be generated as it is a single contract.

Pg. 7



5. Findings and analysis:

As per copy of contract submitted by the applicant i.e, M/s Tag Solar Sysiem has to
execute “Supply of Solar Photovoltaic (SPV) water pumping system". After going
through the written submissions, copy of contract and other additional statements
following findings and analysis are made:

a)

b)

c)

d)

€)

&Z)

h)
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M/s Tag Solar System, is a partnership firm is engaged in Supply,
Commissioning, Installation, Maintenance of Solar Water Pumping Svstem,

Such Supplies are given on the instructions of the Rajasthan Horficulture
Development Society under subsidy scheme wherein the Solar Water Systems
are required to be installed at the farmer’s field.

The intention in the instant case is not to procure goods of Solar Photovoltaic
(SPY) water pumping system but to procure a completely functional Solar
Photovaltaic (SPV) water pumping system as a whole wherein applicant
undertakes end to end responsibility of supply of equipments including
installation and commissioning to a defined technical specifications and testing,
commissioning of a fully functional Selar Photovoltaic (SPV) water
pumping system.

Under General Condition of Contract (I'V) in clause 1V.2 of EOI all risk and
liabilities (insurance charges) accruing in relation of works (temporary or
permanent), and of all equipments, machinery, materials, shall be with
applican! until occurrence of the Final Acceptance.

Schedule IV —(Scope of works) of EOl clearly spells out the terms and
conditions where contractor has to undertake works of supply installation and
commissioning of Solar Photoveltaic (SPV) water pumping system as per
specitic demands of the owner. So it is not the something sold out of shelf,

There is a single lump sum price for the entire work undertaken by the
applicant.

After completing installation and commissioning of system, final payment shall
only be made on basis of satisfactory inspection and verification report.

The applicant has laid ¢laim under notification No 01/2017-CT (Rate) dated
28.06.2017, at §.No. 234, under HSN Classification 84, 85 and 94, for

description :
-: o E
Tan
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* Following renewable energy devices & parts for their manufacture
(ch Salar Power Generating System

The rate of CGST has been mentioned as 2.5%. According to assessee, the correct
classification of given supply should be Chapter 84: Solar Power Generating
System at the rate of (2.5%+ 2.5%) 5%,

As can be seen, the above entry is under the notification describing the Tax rate on
‘Goods’. If the transaction is supply of goods then the applicable Schedules would
have to be seen but the intent of parties is always for supplying a Functional Solar
Photovoltaic (SPV) water pumping system as a whole which includes supply,
mstallation and commissioning and it is not chattel sold as chattel,

i) Applicant has submitted that under GST, there is a monumental shift in concept
of Works Contract which was prevalent under erstwhile VAT and Service Tax
regime. In GST, as per definition of works contract service if construction,
fabrication, completion, erection, installation, fitting out, improvement,
modification, repair, maintenance, renovation, alteration or commissioning is
for immovable property , then only it would classify as works contract
service . Hence it means that if aforesaid activities are undertaken for a
mavable property then it will not be works contract service.

'!."I

g

i) Applicant has relied upon following judgment and Circular in furtherance of
their arguments of Solar Photovoltaic (SPV) water pumping system being
movable property and not immovable:

i) Sirpur Paper Mills Ltd. v. Collector — 1998 (97) E.L.T. 3 (S.C.)

ii)  CBEC circular number 58/1/2002-CX dated 15/1/2002
iii)  Commissioner of Central Excise, Ahmedabad v. Solid and Correct
Engineering Works [(2010) 5 SCC 122

Relying on aforesaid judgements and citations the applicants contention is that as
the Solar Photovoltaic (SPV) water pumping system, once installed is capable of
being removed and transferred from one place to another without substantial
damage hence same should qualify as movable property, Hence in view of above
precedence and facts of the case, the given supply should be treated as supply of
Solar Photovoltaic (SPV) water pumping system.

k) As per the terms and condition laid in EOI the applicant has to undertake
activities of procurement of the material and has alse to commission a

PE. 9
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functional plant before Final Acceptance. In contracts of such 2 nature. the
liability of the contractor doesn’t end with the procuring of materials but it
extends till the successful testing and commissioning of the system and further
has a obligation of maintenance for a certain period. The transaction is a *work
contract’ but it is for us to decide whether it is a ‘work contract’ in terms of
GST Act. So, we come to the crux of the issue and which is as to whether the
transaction results into any immovable property. The term ‘immovable
property” has not been defined under the GST Act. However, there are a
plethora of judgments of the Hon. Supreme Court and the Hon, High Couns
which have helped understand the term ‘immovable property’.

[ ]

In decision of Allahabad High Court in Official Liquidator v. Sri
Krishna Deo and Ors. [AIR 1959 All, 247, wherein, the Court held that
a machinery fixed to their bases with bolts and nuts although easily
removable are not movable property when they have been sel up with
definite object of running an oil mill and not with intention of being
removed after a
temporary use.

In decision of M/S. T.T.G. Industries Ltd., ... vs Collector Of Central
Excise, (2004) 4 SCC 751 on 7 May, 2004. The facts of the case are as
follows:

The facts of the case are not in dispute. The appellant- Company pursinr to the acceptance of s
terder, entered info o agreement with Mix SUL, Bhifal Sieel Plans for design, supply, siipervision of
crection and pommiviioning of four seis of Hvdraulic Mudsuny and Tap fivle Dyifling Muchines
reguired for blast furnace Nos A and 8 of the Bhilai Steel Plant. For this purpose. it imporied several
cunrponeis ond alio marfactured some of the componenis ot thair factory in Maral Malar Nagar,
Chernat These compomnsims wene frapsporied o the sife of Bhilgd where the mmacinre i
canranissioning af the aftreiald machines took place. It b wedisputed that dity was paid in respect of
the compenents manufactvred al iy workshap in Chennal, but no duty was pald on marsfacture of the
afcresald Widiwny and Drilling Machines which were erecred and commissioned on sie.

I their reply fo the show canse, the respondents explained the processes invelved. the manrner o which
i wqpripments were assembled and ercerad av alsa their specifications in iermy af volumg and weizh

it was explained thar the funceion of the drilling machime is to defll fode in the Naa fenoee fo enghie
the atten steal 1o fow out of the blag furmaee for collection in ladley for further provessing. After the
maiten ataterial is ki oul of the bl furnace. the hale in the wall of the furnace hat fo be eloxed by
sprening special ofae. This function i performed by the svdgun which iy brought 1o its pevition and
Fercked agaivest the wall for everting o foree of 240 - 0% tons fo ST wp e fade in the farnace The Blast
Jarnace inwhich i prars are focded oo massive vessel of 1718 o gculic misire copacicy and the size
af dey owrer dipmerer i [0 merres, arel the helght 31,25 metres, Mo air af 1200 degrees cenrigrade i
Jod pero the Nast furnace of verlous favel fo melt the row materials. FEth g view 1o protecd the shell
agerinist hear, the bias! furnace b5 lned with refractory beich of ome sretre thickress. Thus, tie drilling

. Sy
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machine has o drll @ hole throngh ome metre thickness of ithe refractory brick ltning The drilling
miachine as well as the wudgun are erecied on o concrete platform described as the cart howse floor
which is i the natwee of a concrere platform areund the firnace, The cast houre floor is af a height of
23 feet above the ground level O chis platfarm concrete foundation fnrended for howsing deilling
miachine and mudgun ave arected. The eoncrete foundation isell is 5 feet high and i) is growed to earth
by concrere foundation. The first siap is io secure the base plate on the said concrete platform by
muenrw Of foundatioa bofts, The base plate by 80 mem mlod steer of abou 5 feet diameter, It i welded 1o
rhe coldumny which are similar 1o huge pilfars. This fabrication aertvity fokes place in the cost house
Jaor at 23 feel ubove grownd level. Afier welding the columns, the baze plare has to be secured Io the
cancrete glatferm, This is achieved by getting up a iralley way with high beaws in an inclingd posture
we that hase plase could be moved 1o the concrete platform ond secwred The same trolfev kelps b the
movemen of various components fo thele determined position. The variows companents of the s
and drilling machine are mouwnted pigce by piece an o metal frame. wiich is weldad fo the ase plate.
T components are stored In o doredace away from the Alars firmace and ave brought 1o sie and
physicalty lifted by @ crane and landed on the cant house fleor 23 feet high near the concrere plaiform
wiherg dritiimg machine and mudgun has o be erected  The weight of the mudgun s approximately 19
Foves il e weight of the drilling machine gpproxtuatedy 11 fomr. The volwme of the mvdenn is 15 x
43 x I mee and that of the drilling machine | x 63 & | metve, Having regord o the volume and
welght of these machines there is nothing ke assembling them at ground level and then lifting tem fo
a haedght of 25 feet for faking to the caxi house foor and thes to the plarfarm over which it 5 mounted
and erected. These machines connaol be lifted in an axsemiled comdition.

| The pudicial member noticing these facis phyerved that it is a phyvsical and engincering impossibilin: ro
- assemile mwdgons or the deill fap hole machines elvewhere in o flly eembivd comdition and

theregfier erect o insrall the same w o height of 25 feet on the cast Toor of the Blast furnace She
Fennd thar even the Adiudicating Awthority coneeded the favt that the eguipments have jo he gssemiled’
erectid on the base frame projection of the furnace. She also acceptad the submission urged an behalf
af the appellant that |f the machines are fo be removed from the Bast furnace, they have to be first
dismartled inta parts and brought down la the grownd onfy by uaimg cranes and Srolley wons
considering the size, and also considering the fact that there is o space aveilable for moving rhe
muchines in assembled condition dve to teir volume and weizhi. She convidered the autharitios an the
subyect and came fe the concinsion that srection of mudgun and tap hole drilfing mechine resuits in
ereciion of immovable property. She mwived the fudement of this Conrl I Narse Tulaman
Muanifacturers Pet. Lod (stpras and alse nosiced the judgment af the Tribunal in Guwalior Rayon Sifk
Manufacturing (Weaving) Co. Lid Vs OCE  [993 ¢65) ELT 121; which held thar the iswe of
immavable properly was mever raised before the Supreme Conert iv Narne Tulaman Manwfaciurers P
Lid She found support for her conclusion in the decision of this Court in Municipal Carporation of
Grearer Bombay & cx. V. The Indian OF Corporation Lid. (1990 Swpp. (20 8CC 182 and hald thar
ifre rwin texis lafd dews By s Cowrt Jo determing whether assembly erection would resnlt in
immovabile propeety oF nol were filly savisfed in the facis of this cove She conclded -

"The test latd down by the Supreme Conrt ix that {f the chatiel (s movable 1o another place as such fir
ase, It iy mavable bur IFirfhas to be dismantled and rearsembied or re-erected af grother place for such
use, such charrel would e fmmovable. In the presenr appeal oven accerding 1o the finding of the
Collector. pradguns and deill tap hole machines huve 1o be dismantied and disassembied from the can
floce before being erecied or axsembled elvewhere. We Jenve olvo arvived or the same conclision
frrdependently, in para 0 above,

Accordingly applving the 1esr latd down by the Supreme Court we hold that fhe erection and
fstaltation of mudguns and drill tap hole mackings resull in immovable properiv. In the light of the
ratio of ihe above case law, we hald thar the mudguns and iap hole drilling machines do pot admit of
the defirition of goods and, therafore, aveive diry i not leviable thereon”,

The core question that siill survivix for consideration i@ whether the provesses undertaten by the

appeilant at Bhilai for the erection of mudguny and drilling machimes rexdied in the emerpence of
Roods leviable to exvive duty or whether it resulied in erection of tmmovable property and net “gondy”
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The appeliant has placed considerabie reliance on the principles evunciated and the test lad down by
iy Comrd (o Muntcipal Corporation of Gireater Bombay (swpra) o detérming whed v fmmioviable
pragerty. In thar exse the focts were that the respondent had taben on lease land aver which it hed pur
g dpart jrom other structwres and bulldings, s& ol tanks Jor storage of petrod wnd petrofeim
products. Each tank rested on o foundation of sand frarving @ haight cf 2 feer & nches with Sour incles
tick axphalr davers to retuin the sond. The steel plates wire spread on ihe asphalt laver and the tamt
Wk it v e steel plates which geted ax bottom of the fanks which rested freely on the asphalt Taver
There were o bolty and mes for freding the tanks on to ihe fomdation. The tanks remraimed fn position
by dts oo weight, each tank being ahour 30 foet in height A0 feet in diameter weighing about 40 tons.
The tanks were covmected with pump house with pipes for pumping petralenm producty info the tal
and gending them hack to the pump house. The quettion arose in the comtext of avcertaining the
rateabie value of the strectures inder the fombay Municipal Corporation Act. The High Court held
that the tanks wre neither siructure mor @ building nor fand under the Act. While allowiny the appeal
thic Canrr observad -

"The torcks, though, are rexitng om carth on Sheir awn weight withont belng fred with nuts and bolis,
they have permarenly been erecied withou being shifted from place o place. Permiavency i B fest,
Phe chattel whether {5 movalle io mother place o wve it same position or fable fo be dicnmantled
and re-erecied at the later place? If the answer is yex fn the fovwer il st be @ movable property amgd
therein i mrst be held that it s ot agached 1o tie garti, A the answer is yes to the latter it is anached
b thee warth, ¥ the arewer is yea io the latter it iy anached (o the earih”

Applving the permanency test fald down in the aforesaid decinion, conmsed far the appellant comended
thar having regard fo the face of this case which are ot dispute, if meiss be held that what emerged
ai @ result of the processes wnderiakin by the appeliant way un imsovabie properiy. ff can not hg
mirved fromn the place where it {5 erecied ax it i, and iF ir beoomes Recessary o move 1 i fas Jirst ta
be dismamtled and then re-erecied b amnfer place. Tiis factua! position was also decepied by the
Adfucdicaing Authorizy:

The technical mamber, however, held thar the glovesaid decision was af no help o the appeliom
inasmuch i o leading imternations manufacmring firm had offered such mechings Sor export o
different parts of the world He further observed that though on aceonnt of their size and welght, it may
he mecersary fo shiff or irampori them i party for assembly and erection af the xite tn the sivel plans,
thay must mevertheless be deemed oy vdividal srachings having speciafized functiome. We are ot
mprexsed by this reasoning, becawse i ignores the evidence brought on record oy fo the natre af
procisses employed in the erection of the maching, the manner in which it & Installed and rendered
Suncticeal and othey relevant facts which may lead one jo conclude that wia CMErgiEd oy & resmit Wil
mat mevely o machine bul something which is in the nature of beimg immaovable, ared I requidved 1o be
moved, cammat be moved withowt firgs dismancling i, and then re-erecting it @ some otfwr [Nace, Some
il the other decisions which we shall hereafier natice clarify the position farther,

tn Quality Steel Tubes (P) Lid Vs. Collector of Central Excise, UP 1995 (75) ELT 17 (SC); the facts
wiry thiat o dube mill and welding fwad were erected and insralied by the appelion, o mansfacturer af
sl pipes and tubex by prechaing certialn ftemy of pland and machinery b marke: and embediing
rhem po cartn and installing them te form a pars of the tuke mill and purclasing certatn CERIMMTERES
from the market and assembling end installing them on the site o form part ol e rarbse il vl was
alsa covervd in the process of welding fucility. After novicing several decistons of this Court, the Courl
ohsgrved that the twin texts of exgibility of an article o duty under the Excize Aot ere thar {f st be o
goods mentioned cither in the Schedule or imnder Item 6% and must be marketable, The word “goods™
appifed to those which can be brought to market for heing bought and sold and therefore, it implivd
that it applied io such goods as are movable. It noviced the decizions of this Comrt laving down the
maretahidity feits Thereafter il Cowrt clearved -

"The buasic text, therefore. of lmvying dwiy wnder the Act ix two fold One, thar any article, must be @
giods amd wecond, i it vhould be marketable or capalie of being brought o marker. Goods which
are attached to the earth and thus beoome fmmaveable do ror sarisfi the test of heteg goods within the
maartivg of the Aol nor it can be siid o be capable of being hrought 1o the morker for being bomeh and
sold Therefows, both the tests. as explaimed by this Court. were net satisfied i the case of appeliant as
the nube mill or welding head having bean erected and jnctalled in the premiser and embodded to earth
rhey censed fo e goods Within meaning of Section 3 af the de"

Sy
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fu Mittal Engineering Warks Pyt Lrd Vi, CCE 1996 (88) ELT 627 (S thin Cowrr wis concerned
with the exigibdily to duty of mona vertical crystallisers which are used in rigar factories fo exhaus
malasyes of sugur. The material on revord described te Janctions and mamefaciuring process. A mowo
verfical crystaliver i ficed on a solid RCC slab having @ foad bearing cupacity of abod F0 fons per
square meter. [ i asvembled ar sie in different xections and comsists of ot plaies, tanks, coily,
drive frames, supparts, plates eic. Fhre afowesaid partxs wera cleared frow the premises of the apipetiants
amd the mono verticel crystalliser was gxsembled and erected gt site. The provesy imtved welding and
gos curting. The mone vertical erystatliver is a tall structure, rather like @ fower with a plafearny al ity
summ it This Cowrs noticed that marketability was @ decirive tost for diardfuahifiy, It meant that the 2o
were salvable or suitable for xale, that i to say, they should be capabile of belng sofd to consumers fn
tha market, av it is, without amything sove. The Coner then referred 1 the deciion in Cuadity Seee!
Tishes isupral wnd distimguished the judgment in Narne Tulaman falifray holding thar e conention
that the weish hridges ware m goods within the mesneing of the det was meither raised mor decided in
thar case. Afier conxidering the material piaced on the record it way beld dar the momes verieal
cnstaliiser has 1o be auembled, erected and attached to the varth by a foundarion at the sine of the
siegar factory. It iv aot capabie of heing vafd ax it s withow anything more. This Court thereffare,
coRctuded thar mowe varticad crafallivers . are mor “poodi " within e meaniog of the der amd
therefore. ao exigible to excive dugy. In Triveni Engineering & Indus Lid Ve CCE 2000 i ELT
273; @ questlon arove regarding excisability of turbe alwenaror. In the Saces of that case. t was held
that irstailation or erection of twbo alternator on a concrese hase spocinlly constrancted on the fand
cartieed be treated as @ common bave and, therefire, i Jollows thar desteliation or erectivn of turho
arersatar on the platform constructed on the land wonld be immavable properi, @i ercl i comnar Ba
an ixcivahle goods falling within the meaving of heading 8502, In reaching this concluxion this (ourt
considered the eariier fudgmenis of this Court In Mumicipal Corparation of Greater Bombay, Chaliny
Steel Tubes and Mire! Engineering Works Put, Led fsupra) ax also the sarifer judemeni af thix Canrr
in Jirpur PaperMills Lid. V. Collegtor of Central Exgive, Hyderabad [998 (971 ELT 3 (50, This Conrt
wtreried -

“There can be re doubt thal i an article iv an immevable property, it cannor be termed gy "erciiable
goods™ for purpases of te Act. From a combined reading af the definition of ‘tmmovable propern’
int Segtfon 3 of the Transfer of Property Ace, Section 3 125 of the General Claguses Act, it is evideni tha

i an immovable property there is neither mobilin nor marketabilite as wnderstood in the Exclse Law,

Whether an article is permancirly fastened to amvthing artached 1o the varth reguire datormiration of
farly the imrenrions as wel ax the factim of fastening 1o anphing attoched 1o the earth And this has jo
be ascertained from the facts and clreumstances of each case”

£t way alse held that the decision of this Court in Sirpur Paper Witls Ltd mus) be viewed in the lighy of
the findings recorded by e CEGAT therein, thar the whide purpose hefind attoching the machine to o
cuRcrEle hase was jo prevent wobbling of the maching and 1o secure maxinwm operational efficlency
and also safety. In view of thase findimgs it was mot possible 1o hold that the machimery gevenrhied and
erected by the appellant ot its factary stte was immovable propersy as something attached 1o earih (e
o building o a tree,

Kedping i view the principles laid down in the judgments meticed above, and havimg régord o the
Socts of thiy cave, we have o douby in our mring thar the misrdgnnns amd the deilling machines erecied o
site by the appeliant on g specially made concré platferm o a feved of 23 feer above the ground on a
base plate secured io the concrere plaform, brought mio existence not excisahle gowdls bl immovahie
praperty which cowld not be stfted withour flrse dismaniling it and then resEreching i af anorher yife.
We heave earlier nmoticed the processer involved aed the manmer tn which the ENIRMENTE Warg
cemembled and erected We have alvo noriced the vodume of the machines concerned and their weigh,
Faking alf these facis into consideration and having vegard 1o the neturg af striscture ervoted for hasing
these mackines, we are satisfied that the fedicial member af the CEGAT was right in reaching the
comclusion thar what wltimatefy eemergied as o result of procewes naderraken and erections de canmot
be described ay “goods" within the meaning of the Exgise Act and exigible to excise duty. We find
cosiderable similariee af faces of the caee in hand wnd the focts i Mital Emgineering and Oualiy
Stee! Tubes frupra) and the principles underlving thoxe decisions mat appfy fo the facey of the cava n
hand It canmat be disputed that sich drilling machines ard mudguns are not equipments which are
wesuaily shifted from one place fo another, ner it s practicable 1o shifi them Sreguenily, Cownned for the
appelian submited hefors ux that once they ave erecied and asembled they contine o Gperate from
where they are positicaed il such time & they are worn out or discarded decarding ra him they reafly
Pecome @ componeat of the plant and machimery becase without their aid o hlass Jiirnace el

e




aperate, If o i necessary for wi lo egprexs amy epimion ax fo whether the mwdgin and the drilling
mcrchines are really a component of the plant and machinery af the steel plant. but we are satisfied tha
having regard to the manmer in which these machimes are erected and installed upon concrete
shenctnees, Firey de ot anvwer the descriprion of “goads™ within the mdaning of the fevm (n the Eyeing
dey

Thus, it can be seen that the Hon. Supreme Court while holding the
machines as immovable property took into account facts such that the
machines could not be shifted without first dismantling it and then re-
erecting it as another site. It was also sought to distinguish as to how a
concrete base meant just to prevent wobbling of the machine would not

'..,_.. e S 'F'J.ECE the machine in thE‘ calﬂgﬂ]':r' f_‘rr ‘immnvﬂhlﬁ. -pmpeﬂ}.'l' a5 SDI‘I’IEIhiﬁg
*;,_t*-jf altached to the earth.

6. _In light of above judgments and scope of work it is uhserved :

1) That Selar Photovoltaic (SPV) water pumping system has a permanent
location (at specified farmer’s field in Rajasthan) as its works is undertaken on
instructions of the Rajasthan Horticulture Development Society under subsidy
scheme wherein the Solar Water Systems are required to be installed at the
farmer’s field meant for supply of water using solar energy. Such plant would

therefore have an inherent element of permanency.

2)  The output of the project ie. water, using solar energy would be
available to an identifiable consumer. Thus this output supply would involve an
element of permanency for which it would not be possible and prudent to shift

base from time to time or locate the plant elsewhere at frequent intervals.
3) The Solar Photovoltaic (SPV) water pumping system cannot be shifted to

any other place without dismantling the same. Further it is tailored made

system which cannot be sold “as if is” to the other person.

Pg. 14 : 5 E
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88 Contract also includes civil work such as development of site, structure

foundation for mounting PV modules on metallic structures and fencing of
the system to ensure security and safety and such other civil structure
related activities as set out in Scope of work and in the Technical

Specifications. Civil structure eannot be dismantled and moved away.

§ Schedule IV Scope of work, clearly states “Commissioning of solar

pumping infrastructural facility and its maintenance and afier sales services
for 10 years (It includes 5 vears guarantee period).” The applicant has
himsell agreed to be bound by this clause which reflects permanency of the
installed Solar Photovoltaic (SPV) water pumping svstem. Contract
between applicant and the counter-party is entered into on the premise that

the system would continues to be situated at the place of construction)

. Case laws citied by applicant has to be understood in terms of the facts as

available therein. As in the case of M/S Solid and correct Engineering
Works (citied Supra) the plant was not intended to be permanent and was
te be shifted afler completion of road repair and Construction work hence
was regarded as moveable. But in instant case the solar power water

pumping system has an element of permanency.

. The applicant has laid claim under notification No 01/2017-CT (Rate)

dated 28.06.2017. at 8.No. 234, under HSN Classification 84, 85 and 94
and has regarded the instant transaction as supply of i) “Solar Power
Generating System and also at the same time he regards it as supply of ii)
“3olar Power Based Devices™ treating such supplies to be taxable at the

rate of 5%,

. The applicant has to supply a * Functional Solar Photoveltaic (SPV)

water pumping system™ as a whole which includes supply, installation

S
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and commissioning , maintenance for 10 years , hence instant transaction
is neither a supply of i) “Solar Power Generating System” and nor a

supply of ii) “Solar Power Based Devices"

As can be seen, the above entry under the notification describes the Tax
rate on ‘Goods®. 1f the transaction is supplv of goods i.c. supply of either
“Solar Power Generating System” or supply of “Solar Power Based
Devices” then the applicable Schedules would have to be seen but the
intent of parties in instant case is always for supply of a “ Functional
Solar Photovoltaic (SPV) water pumping system™ as a whole which
includes supply, installation and commissioning at the site of farmer along
with maintenance for 10 years and is not chattel sold as chattel, Hence

cannot be treated as “Composite Supply” as contended by the applicant,

An overview of all makes us observe that the impugned transaction for
supply of Solar Photovoltaic (SPV) water pumping swvstem which includes
procurement, supply, development, testing , commissioning and providing
maintenance service for 10 years is a “works contract” in terms of clause

(119) of section 2 of the GST Act.

. Since the impugned transaction for supply and commissioning of Solar

Photovoltaic (SPV) water pumping system is a “works contract™ u's 2(119)
as supply of services, hence question of principal supply does not arise and
so GST tax rate of Solar power Generating System or Solar Power Based
Devices under notification No 01/2017-CT (Rate) dated 28.06.2017. at
5.No. 234, under HSN Classification 84, 83 and 94 is not applicable.

S



Based on above facts along with provision of law the ruling is as follows:

RULING

As per the statement of facts submitted by the applicant, the scope of work
includes procurement, supply, development, testing . commissioning and
providing maintenance service for 10 years in respect of supply of a Solar
Photovoltaic (SPV) water pumping system. Accordingly it is not getting
covered under supply of ‘Solar Power Generating System® under Emiry 234 of
Schedule T of the Notification no. 1/2017 — Central Tax (Rate). dated 28™ of
June, 2017 under HSN code 84 or 85. “Supply, installation, commissioning and
maintenance of Solar Water Pumping Systems” falls under the purview of
Works Contract as per Section 2(119) of GST Act,

The applicant has sought a clarification on division of contract in two, one for
supply of material and other for installation, commissioning and maintenance of
Solar Water Pumping Systems. In this regard it is opined that in instant case as
per terms and conditions of agreement, it is a single contract of supply,
installation, commissioning and maintenance of Solar Water Pumping Systems
and hence cannot be split in two separate contracts. Hence in instant case

separate bills for supply of goods and supply of services cannot be raised.

The contract for “supply, installation, commissioning and maintenance of Solar
Water Pumping Systems” falls under the ambit of “ Works Contract Services”
which comes under the purview of Works Contract as per Section 2(119) of
COST Act and attracts 18% rate of tax under IGST Act, or 9% each under the
CGST and SGST Acts, aggregating to 18%.
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NITIN WAPA HE SUDHIR SHARMA
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(Central Tax) g (State Tax)

SPEED-POST

M/S Tag Solar System,

B — 205, Rajender Marg,
Bapu Nagar, Jaipur- 302015
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