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AUVANCE HULING NO, 03/DAARS 208 dated 28.08. 2018

([In Application MWe: D3f0AAR 20T dated 29,12,2017)

Mame and Address of the Shri Sanjeey Sharma
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G5TIN of the Applicant o | Un-registered
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ko ar results in a supply of goods or sereices or both,

. within the meaning of {thal 12rm
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ALDYVANLE BULING NO. 03/ 13041/ 2015 dated 2503, 2018

Statement of Facts as per the Applicant:

The applicact plans to ungage el in the developricnt and sale of residentlal
howses, genarally fhaarsd flats in India,

Agquisition of Land

4 The proposed modus operand shall be that the dpplicant shall either purekaze land
ar il shall enter into collaboratear Fgrecments with various lond owners whereby the
apphcart shall acguire the right to develap Lhe pro perty and (urther sell Lhe units duvusloped
tFereon,

3. I caxe of purchased land: the zpplicant shall be enlitled o el afl the unlts
develeped theragr,

b. Ir cases of development and sals rights; the applicant shall e enlLilled Lo sall tre

Hlats unit falling to the applicanl’s share, in terms of the collzbaration SR Mkt

Development and constructlon of Progect
i Pust purchase of land/ acquisition of land righls:
a. The appheant shall apply for the requisite approvals.

b. The applicant plans tw geL the carstructan work done by contraclors 2% well
a5 O is own.

4 Fullowing agreements would be entaren jnto by the Applivant:
a. One far sale of unudivided ana impartible share in land: and

h. Anclher agreement far sale of superstructare,

Details of Question on which Advance Ruling is requested:

g, In case where there are bac transaction: each represented by 8 zepurate
Agreemenls L.

i Ure For sale of undivined arnd impartible zhars in land @ say Rw. 100, ang
ii. Anowbwr apreement far sale of superstruciure @ say R4 13

G. Following arc the questions on which the appliczm is sreking zdvance ruling:




ADVANCE RULING NO. 03/084R/2018 dated 7 8042018

a) Whether G5T will be applicable on the sale of angivided and impartibile share
af [and represenled by Agrecment ta sell tHe land?

b Whether G5T shall bo applicable gn sule nf superstructure (which s under
conskructlon)?

’ ) IF yes:.

1 What will be the value on which tax is payable?
. What would be the applizatle rale for changlng 5577

Views of The Applicant:

7. s8le of land is ot of the scope of the defimition af Supply under G5T. as the
sdtne kas beren prescrinod uneer Frntry & nf Schedyle 11l of the CGYT Act, 2017,
Cansequertly, transfer of undivided and impartible share in land would ngt be
leviablo 1o GET.

H Fur the purpose of dnalysing the above transactior, it is of imporeance Lo
have 3 perusal of the relevant portion of the provigruns prowding for the soope of
tupaly”, which reads s andagr

P 1} For the purposes of this Act, the expresson st incliuede s-

f2) Nertwilhstanging wn prheg contained in sub-section {1l -
(o} activities or ransgotions saeciled in Srhedute - or
bl ..
stholl Be Eregred nesther as o Slippty of goous nor s supoly of sepvices,

3. A peruzal ot the above extracled proviean shows that all transachons
provided under Schedile 1 of the CGST Act are vl of the parview of 65T and no
GST 15 leviable on the said aetivities/ transactions.

10n. The relevant Entry under the said Scheduls, for the purpasa of nstant
application, reads as cnder

"ECHEDQLNF fit

I'E\::_j;___. Pag= X af & W_ ,-l'__
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ALYANCE RUEING KO D3/DAAR, 2012 dated 28.03.2018

ACTIITILS R TRANZACTIONS WHICH SMALL AF TREATED MEITHER A5 A SLPRLY
MF GOO0S MOR A SUPALY O S ALACES,

I

s

A

d Suie of faed ond, sphjeck fa dlause fby of poragroph 5 of Schedule i,
sile o budiding.

=Y

&

11. From a conjoint reading of Section 7 and Eatey 5 of Schedule W of CHST Act,
any achwibyf transactior which is in the nalure of *soe of lend’ is nat coverad within
the purview ot G51. Consequeantly, ne G5T is payable on the transactions rosulting in
the sale of land.

12 Constroetion of suparstructore would attract tox o Ry 15 Further, even in
respect of suparstrucrure, G5T should be imposne anly on the value of construction
on or after the agreement witk thre buyer ic. alter doducting the walue of
canstructior alroony completed till the date of HETECMENE

13. Relevant Notification No. 11/2017- Central Tax (Rate]
dated 28.06.2017:

[5.  Chapter, sectan or | Description sl Service | aats ¢per | tﬁiET
hu. | Heading cent § |
| i . L s N 11 I
1 I':ha_l}Er 93 ___[iH Sorvicas . L __ ]
| 2 |Zections | Construchon servlces L | o |
| 3 | lleading 9954 (] Corstruchon of A comples. |
| lconstructicn | Buildeng, e wil structure or & part |
| sarvices| thereof, includimg & complon ar |

Juilding intended for sale to &
| | buver, wholly or sartly, except |
whare the enti*e ronsideration
has  beén  recajear  after
“EUance ol coimplelion |
cerZificaze, whee required, I::-',f| |
the campetenl  authority  er |
after its  first  orgeupatien,
whicheyer iz gadler (Provisinng
__.of paragraph 2 ol this

Page 4 nf f N&’ - FAY
”':-'.:'!u



ARVANCT RULING NO, 03/DOAARS201% dated 28.03.2018

|_ o ¢ raot ficatich shall  apply  for |
; gl Latier o' Ehes 58 rice] N
i) compuate wupply Bf works

coatract we defired (a0 clause

| " 112 of saction 2 of Centrn! g
Coods & Services 1ax Art
' 2017. _
| ' |IJi:-_n:|l'|'3rert.1:l-r' Wwricts othes g -

| than ji] and i) abova. |

FTa-r'gglraEh 2. Incase ut supply of service spesified in calimn (3] .I-Ilf_'.fu.-: E;'ILF',F at item 1

against zerial no. 3 of the Table ahove, involvlng transfer of property in land or
ungivided share of land, as the case may be, the valye of supply of service and goods
porlion in such supply shall be agquivalent to the Wotal amount charged for such supply
l=ss the value of land or cnanaded share ot lard, as the cose mAy be, ana the valpe of
lardd or undivided share of land, as the case may ke, in such supply shall be deemeo 10
hu ane third of Lthe totl amourt charged for such segply,

Explanatior - For the purposes of paragroph 2, "total amoun™ means the sum onal

of,-
() consideratior charged for aforesaid setvice: and
{7} amout charged for teansfor of land or urdiwided share of land, as the
casomay be,
Discussion:
14 Mhe issve for deeision in this case 1s rogarding value and rate of wax For payTC L of

Q5T on Lher service of constrction of a complas, Builoing, civil structure or o part thereaf,
including a complex or duilding intended For sale to a buyer, wholly or partly, except where
the enbire cunsideratlon has been receiven after issuance of completian cettificate, where
required, by the compelent authority ur aler its first sccupatian, whichever is carlier,

15, It 1= chiervcd that as per Section T2[al of the CGST Acr, 017, activitics ar
trarusactiors specifiod in Schedule N of the said Act shall Be trested neither < 3 supply of
geods rar @ supply of services. Further, Parapraph 5 of the said Schirogle |11 specifically
covers sale of lard. Hence, sale af land s not covered urder the scopc of supply urder G5T
ad hence an the sale of land, no G5T i3 payable. Similarly, sale of undivided partion of land

'

Ealeroutright sale of immovabile property and hence autside 1he sco pe of G51.

wever, the Seepron F{1)Nd) of the CGST A, 2017 read with Paragraph Sih) af
file 11 nf the said Act speitically pravides that supply of goods or supply of services
Incluge “constructian of a complex, building, sl structure ar a part thereol, m:chuding a
camplex or building irended for sale o 3 buyer, whally or partly, cucept where the entire

—_—

—_
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ADWANCE RULING NO, 03/14AR/201E cated 250371114

considzration has been roceived atter issuance of completion cortificale, where required, by
the competent authority or after jte fust occupation, whichevar is =arlier". Hance, if
pongtruchion activity is dons on behalf of the hoyer ve. as a supply of goads or services Lo
thi buyer, 35115 payable,

17, Il iy alsg observed that during the constructian af a comples, building ez, the land
ard it superstructure hecomes inscparable ano hence, separate sale of [and onoo its
waperstrusiurs dues not appear to be pormizsible. During the hearings, Che applicant waz
askeo to submit @ sample capy of ‘Repistered Sale Agreement” in Celhi whors <aln of lano
and sale of its superstructure have been separately registered. However, they cauld not
produce amy such registored agrecments,

18, The applicant has submitted Lhat laws in India recagnises "land” and “super-stiucturse”
as soparate and independent lmmovalble properties. The applicant has referend Lo provision
of Ganaral Clauses Act, Indian {entract Act, 1877, Specific Relief Act, Transfer of Propeorty
act, The [ndian Lvidence Act, Registratlon Act, Stamp ace, Income Tak Act ete, te clalm that
land and builgirg are two different aswets or immavahle property and that [and and
supmstrusiore £an be independently sclc and purthased. Howewer, under Gyl, the
valuatlsn of supply of goocs and sorvices has to be done in acgordance with Section 15 of
the OGST Act, 2017,

14. Further, even of separatc values would be available for lano ard poode & services, the
paragraph 2 of the Notificater No. 112017 — Central Tax {Ratr) dated 28.06.2017 would be
applicable for ascertairing value ot goods 2nd services for levy of G5T, as discusied below,

20. The supgly in Lz case is a cumposite supply cansisting of three compenents, hame ly
(i' land o which the comples or building |5 constructed, (ih goods which are used in
constructior. activitios and (i) services undertaken by the applicant directly or through
gthet cOnpracters,

71, While admitting Lhat GST cannot be levied on the value of [and ar value of undivided
sharc of land, the guetticn which needs o by answered is how the valuae af the said land
necds to be ascartamed.

22, In this case, the measure of tax should be the value of gooos and services supplied
wy exclucing tho value of land. Mowever, since land cannotl be separately sold, a deemen
value of land need to be ascertained on which GAT would not be payahle.




ALNAMCE RULING MO, 03/DAARZ01E dated 25.03. 2018

>

23 The applicant wants the valua of land 0 be ascertained by bim on the bans ot Fule
30 of ©GST Rulas, 2017, us the said Aules, do not prowids ang other speafic provisinn 1a
ascartan the value of land for exclusion.

34, Itiv also chsorved that & similur issue Lnder Service Tax was decided by Hon'hle High
St of Dethi under WLESCival) Mo 223572001 in the vase of Shri ¢ aresh Kumar Bansal ¥is
Urion of India, The For'ble Hgh Sourl hald in its judgernant daled 03.06.2016 that in Lhe
Fase of sale of complex, which is a composite coniract, the lewy of s2ivice 1ax wolld Ls
restricted to the serace elament of the coniract, after cacluding the value af gonds as well
= the walue of land trom such contracs. [t was also hetd that siatutory trapnewark rnust
provide far fachinery provisions 1o aseerian tPe valuo of such service clement webiich are
charged 1o Service 1ax 1n Gyl e Tau, the Secnian 67 of the Finanoc Act, 1994 and by virtue
of Section 6711l of the said Act, Hule 24 of the Cerylci Tax [Determunaiian af value)
Rules, 2006 provided rechanism 1o ascertain fne walue of services and goods in a COMmposite
works contracs. Howewer, the said Rule did not calar to determingon «f yalue of seryices in
cast 0F o compasite contract which Also invalves gale of land. Further, cirgulars or ether
insliuctions could not provide Lhe mackinary provisions for lewvy of 1a%, which must b
provided in the statie or ihe Rulet framed under 1he statule, In Gerpce Tax, Lhe provision
g pxclude 1he value of land wat songhl Lo Ber pronded by edo mplion Motficaton Ma.
26/7012 — 57 dated 20.06.2012 which Fad been issued under Section 9% {1] ol Finance A,
1924, The scope of the said Section 93 of the smd ACt, Wwas rmited to granl of exgmption
prowded 1he service (ax was lewighlr under Secunn BE/BER of the Finance AL, 158, |L wias
held that 1he abatement ta the exient of 7R or 0% hy w nobification or d cicular canngl
gubstitule the lack of statutory machingry pranisicns 10 asceriain the yalue af wervical
invilver In 3 composile gonirad.

23, Howsewer, unedar G5T Matification Mo 11,7017 - Central Tax (AOtE] dated 28 06.2017
% Mo, 3 rfw Paragraph 2, the deemed valuc of land gr undivided share of land has been
tined at one-smrd of the 1otal amount chacged, Herce, in GET, she mackinery provisions to
3scersam 1he walue of land i availabie in the notification whick has been wsued onder Sub-
sechion (5] af Section 15 of 1he CesST A, 2007 regarding walue of taxable supply, The said
sule sechien [5) af section L3 ol CG3T A, 2017 reards s wniec:

wniatwit e banding amething containeg i swh-sacrion [1) or suh-secticn (4], the value

af such supphes o5 moy be patified by the Governmenr o the fecoimmennariont af

the Council skol by determined in $0Eh FEREET &5 WY be prescripod,”

26, Ihe said Matification has beer igced under Section 135 of the Cr55T Ay, 2017 by the
moverniment an the recommendatlon of Lhe GBI Council and hencs, Na Separole Rule wias
requircd to boe issuod Hence, Maragrapl 2 of the Mersfication Mo, 11,2017 Central Thx




ATWAMCE RULING MO, 03/DAARS201E dated 28.0 37013

&

machinery provlsions tu aseertain the value of land for exclusicn and tu measures the value
of supply of poods and services for 19wy af GET. 1he said machinery proviziehs cannot be
eguated with sxemplion Monfication ssued under Sectien 53/1] of the Flnance JAcl, 2994
which were hald to be insufflcient by the Hon'ble High Court, 35 tnentioned above.

Ruling

27, In the case of supply of services by way of construction of a complex, building, civil
struckure of a part thereof, includmg a complex or building intended for gale A buyer,
wholly or partly, oxeept whers the entire considerabian has been received after lzseance of
completion cartifcate, where reaaied, by the competernt autharity or afer its first
ncounation, whichewsr is carlier, the G571 wauld be payable on bwo third of the twial
arcunt consisting of amount chaged for transfer of land or undivided share u® land, as khe
case may be, and whale gf the consideration charged Tor the supply of goads and servipy.
Herce, the value of land, or the urdivided share oF land, as the case may be, waolld be
deamad te be one-third of the total amount, whieh is peeludad frum the value for the
purposes of pavment ol 55T, Fven it apracment between the applicant and the buyer 15
entered after part of the ¢enstruction & already completed, whole of the consideration
would be added for paymeant of G3T. The applicable rale of G5T gn the sad two-third of
\okal apnount is 99 (CGSTY and 9% 5GST under 5 No. afi1 of Mutification Mo, 11/2017-
Central Tax (Rake] duted 28 06,2017 and parallel 65T nobification,

6% \ Lsinran

Pankaj Jain Vinay kgmar
Member [Centra) Member {(5tate}
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