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b
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Clause(s) of Section 97(2) (1) classification of goods and/or services

of CGST [/ SGST Act, or both
2017, under which the (v} determination of the liability to pay tax

question(s) raised on any goods or services or both
Date of Personal Hearing . | 25.06.2018
Present for the applicant CA Yash Dhadda, Counsel (Authorised
Representative).
CA Rajeev Tiwari
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"1 MNote: | |
Under Section 100 of the RGST Act 2017, an appeal against this ruling

lies before the Appellate Authority for Advance Ruling constituted wnder section

99 of RGST Act 2017, within a period ﬂf 30 days from the date of service of this

arder.

The Issues raised by the applicant is fit to pronounce advance ruling as they fall

o B

under ambit of the Section 97(2)(a) and (e), they are as given under : réf}:ﬁ iy f
(a) Classification of any goods or services or both; ﬁ: f:j/ﬂ'
(e} Determination of the liability to pay tax on any goods or services or’"- "

bath;

Further, the applicant being a registered person, GSTIN is

OSAAICR3B19DI1ZE, as per the declaration given by him in Form ARA-01, the

issue raised by the applicant is neither pending for proceedings nor proceedings

were passed by any authority. Based on the above observations, the application

is ‘admitted’ to pronounce advance ruling.

1. SUBMISSION OF THE APPLICANT:

M/s RFE Solar Private Limited is engaged in business of developing power
projects in India. It is undertakes development, design, engineering, supply,
installation, testing and commissioning to establish solar power plant at various
states in India.

M/s RFE Solar Private Limited is private limited company under the provisions
of the Companies Act 2013 and is also registered under the provisions of the
Central Goods and Services Tax Act 2017 read with the provisions of the
Rajasthan State Goods and Services Tax Act 2017 ("Assessee™). It will
undertake itself in executing ‘Engineering Procurement and Commissioning

“EPC” contacts for Solar Power Generation System commonly known as “Solar
Power Plants”,

Page 2 of 20

it Scanned by CamScanner



The contract between the assessee and its clients flows in a way wherein firstly
they (assessee} shall agree and enter into ‘Terms of Engagement’ with each
other defining the scope of work to be executed by assessee for client, the
commercials for and timelines for EPC work as a whole o be undertaken.
Thereafter in some cases, for the sake of convenience and clarity for steps to be
undertaken specific terms are agreed and executed for Procurement and Supply
of Goods and components forming part of solar power plant and for
Installation& Commissioning to be undertaken for the Solar Power Plant as
detailed in contract entered

In a nutshell, assessee undertakes following activities for effecting Supply of
Solar Power Plants —

1} Consulting in Procurement of Land on which Solar Power Generation
System shall be installed.

2) Procurement and Supply of components of Solar Power Generation
System (these materials are mostly imported by assessee on the basis of
order received from its clienis)

3) Installation of Components which have been supplied by the assessee

4) The said installation can be rool mounted or land mounted depending
upon the location as pre decided between the parties for establishing
Solar Power Generating System

3) Engaging in Construction of support civil Inverter Room

6) Handing over of Solar Power Plant

Solar Power Plant has two blocks namely Solar Block and Power Block which
has various components. The essential ingredients of Solar Power Plant and it’s
blocks are PV Modules, Panels, Cables, Module Mounting Structures; Fuse

Connectors, Inventors and Transformers to be installed by assessee on any piece
of land. ’

A solar Power Plant is affixed to land or roof (depending upon the nature of the
Solar Power Plant). For the same some civil work is undertaken to affix the
Solar Power Plant for its efficient functioning. However almost all ingredients
of the Solar Power Plant (except some civil work) can be effectively shifted
from one location to another in case it is required to do so. No substantial
damage shall be caused to any of the components of the Solar Power Plant.
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Thus the plant is effectively movable and can be reinstalled on any other piece
of land.

The assessee wants to understand that whether supply under consideration is
Supply of Goods or Supply of Service,

That Section 9 of the CGST Act 2017 which is charging section of Goods &
Services Tax states:

9¢1) Subject to pravisions of sub-section (2), there shall be levied a tax called
the cemtral goods and services tax on all infra-State supplies of goods or
services or both, except on the supply of alcoholic liquor for human
consumption, on the value determined wnder section 13 and at such rates, not
exceeding twenty per cent., as may be notified by the Government on the
recommendations of the Council and collected in such manner as may be
preseribed and shall be paid by the taxable person.

The term “goods” has been defined under section 2(32) as “goods™ means
every kind of movable property other than money and securities but includes

actionable claim, growing crops, grass and things attached 1o or forming part of

the land which are agreed to be severed before supply or under a contract of
supply.

The term “services™ has been defined under section 2(102) “services” means
anything other than goods, money and securities but includes activities relating,

to the use of money or its conversion by cash or by any other mode, from one

form, currency or denomination, to another form, currency or denomination for
which a separate consideration is charged.

Further, section 7(1)(d) of the CGST Act 2017 provides for the activities which
shall be treated as either supply of goods or supply of services in accordance
with Schedule 11 of the Act.

The point no 6 of the Schedule Il is read as under:

The following composite supplies shall be treated as a supply of services,
namely.— (a) works contract as defined in clause (119) of section 2.

The term works contract has been defined under Section 2(119) as

(119) “works comtract” means a contract for building, construction,
Sfabrication, completion, erection,

installation improvement,
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maodification, repair, maintenance, renovation, alteration ew commissioning of
any _inmovable property wherein transfer of properfy' in ponds (whether as
goods or in some other form) is involved in the exeention of sueh confract,

Since given work exceuted by the nssessee includes supply of goods and also
performance of services hence it can be treated as amalgamation of 2 supplics.
To decide whether the given amalgamation is compasite or mixed supply, there
definitions have to be understood.

As per Section 2(30) composite supply is defined as

(30 “composite supply” means a supply made by a tavable persan fo d
recipient consisting of two or more faxahle supplies of wondy or services or
both, or any combination thereof, which are naturally bundled and supplicd in
conjunction with each other in the ordinary course of business, one of wiich s
a principal supply;

Further principal supply is defined under Section 2{90) as

(90) “principal supply” means the supply of goods or services which
constitutes the predominant element of a compoyite supply and fo which any
ather supply forming part of that composite supply ix ancillary,

The term mixed supply is defined under Section 2(74) as

(74) “mixed supply” means two or more individual supplies of goods or
services, or any combination thereof, made in confunction with each other by a
taxable person for a single price where such supply does not constitute a
compasite supply.

On-going through the terms of the terms of the contract and deflinition of
composite and mixed supply, the given work can be classified as composite
supply only. Since the contract is in relation to solar plant (supply and
installation) they are bundled in ordinary course of business.

To further decide whether the principal supply is of goods or service, the
concept of works contract can be explored first. Works contract in itself is a
composite supply in which construction, fabrication, completion, erection,
installation, fitting out, improvement, modification, repair, maintenance,
renovation, alteration or commissioning etc. are involved along with transfer of
property in goods,
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However under GST, there i< a monumental shift in .ED"F.EFt ﬂl".Wnrks. Eﬂ:‘lllll‘ﬂﬂ!::l
which was prevalent under erstwhile VAT and Ee1ﬂ._ru:+: l'ax Ircg]mc. ~Ir.l | L: 5
per definition of works contract service i{ construction, [’abnu?tmn,_ comple mrn,
erection, installation, fitting out, improvement, m?dlﬂcam::n, Tﬂpmll‘.
maintenance, renovation, alteration or commissioning 18 for | :mmuvnz’-::
property only, then it will classify as works contract only. Hence it means tha

aforesaid activities if they are undertaken for a movable property then it will not
be works contract service.

That the contract between the client and the assessee covers not only supply of
material but extends Lo erection and commissioning of the plant as well: Tlhat
the assessee is required 1o undertake all the activities necessary for beginning
the operations of the Solar Power Plant and then handover the same 10 the
client. However, the consideration involved in the contract pr{:-::lcrrrl.'manll:,-'
consists of the value of material. The value of supply of material is almost 90%.
Hence it can be deduced that under the given supplies, if the supply cannot be
classified as works contract service then the principal supply shall be of goods.

Now whether given supply is a works contract or not is dependent on whether
the solar power plant is a movable or immovable property. The given terms
have not been defined under the Act and hence the reliance needs to be placed
on other laws and judicial precedents.

Under the General Clauses Act 1897 the term immovable property has been
defined under Section 3(26) as "immovable property" shall include land,

benefits to arise out of land, and things attached to the earth, or permanently
fastened to anything attached to the carth.

As per the definition the term permanently fastened or attached to earth can be
treated as immovable property. Any attachment with earth which 15 temporary

in nature or can be shifted from part of earth to another without causing
substantial damage to it cannot be treated as immovable property.

Further, on the given issue, CBEC has also clarified in its cireular number
58/1/2002-CX dated 15/1/2002 where in para (¢) it was clarified that

g) If items assembled or evected at site and attached by foundation to earth
cannot be dismantled withowt substantial damage 10 its components and thus

cannot be reassembled, then the items would not be considered as moveable
and will, therefore, not be excisable goods,
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In case of Sirpur Paper Mills Ltd. v. Collector — 1998 (97) E.L.T. 3 (S.C.) it
was held by Hon'ble Supreme Court that:

Apart from this finding of fact made by the Tribunal, the peint advanced on
behalf of the appellant, that whatever is embedded in earth must be treated as
immovable property is basically not sound. For example, a factory owner or a
house-halder may purchase a water pump and fix it on a cement base for
operational efficiency and also for security. That will not make the water pump
an item of immovable property. Some of the components of water pump may
even be assembled on site. That too will not make any difference to the
principle. The test is whether the paper making machine can be sold in the
market. The Tribunal has found as a fact that it can be sold. In view of that
finding, we are unable to uphold the contention of the appellant that the
machine must be treated as a part of the immovable property of the company.
Just because a plant and machinery are fixed in the earth for better functioning,
it does not automatically become an immovable property.

Further in case of Municipal Corporation of Greater Bombay &Ors. v.
Indian Oil Corporation Lid. [1991 Suppl. (2) SCC 18], one of the questions
SC Court considered was whether a petrol tank, resting on earth on its own
weight without being fixed with nuts and bolts, had been erected permanently
without being shifted from place to place. It was pointed out that the test was
one_of permanency; if the chattel was movable to another place of use in
the same position or liable fo be dismantled and re-erected at the later
place, if the answer to the former is in_the positive it must be a_movable
property but if the answer to the latter part is in the positive then it would
be treated a permanently attached to the earth.

It is pertinent to note that Solar Power Plant has two blocks namely Solar Block
and Power Block which has various components. The essential ingredients of
Solar Power Plant and it's blocks are PV Modules, Panels, Cables, Module

Mounting Structures; Fuse Connectors, Inventors and Transformers to be
installed by assessee on any piece of land.

A solar Power Plant is affixed to land or roof (depending upon the nature of the
Solar Power Plant). For the same some civil work is undertaken to affix the
Solar Power Plant for its efficient functioning. However it is pertinent to note

that almost all ingredients of the Solar Power Plant (except some civil work)
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can be effectively shifted from one location to another in case it is required to
do so. No substantial damage shall be caused to any of the components of the
Solar Power Plant. The damage shall be only of some cables and civil structure,
Same does not hold more than even 10% of the total cost of the plant. Thus the
plant is effectively movable and can be reinstalled on any other piece of land.

Thus there is no substantial damage in the movement of solar power plant from
one location to another location. Hence in the view of the assessee the given
composite supply cannot be treated as supply of works contract service since the
property coming into existence shall not result into immovable property and
will remain a movable property only.

Mext point for consideration is if it is supply of goods then what shall be
principal supplies. It is important to note that various items from panels,
batteries, cables, transformer etc are supplied for the solar power plant. Whether

it can be treated as supply of individual items or supply of solar power plant as a
whole remains a question.

In this regard the decision in case of Shree Venkateswara Engg. Corporation

Versus C.C.E., Coimbatore reported in 2016 (335) E.L.T. 62 (Tri. -
Chennai) can be referred.

It was held by Hon'ble CESTAT that Energy device/system {Non-conventional) -
Clearance of in knocked down condition as parts = Exemption Norification No.
6/2002-C.E. - Denial of - Serial No. 16 of List 9 to said nofification covering
complete device and not parts during relevamt period - HELD : Impugned
device consisting of Agro based fired steam generator meant for producing
energy from waste covered under description of non-conventional energy
system in Serial No. 16 of Netification No. 62002-C.E. which is wide and
comprehensive enough to cover all types of conversion devices - When a
deseription is wide without excluding any specific category of items, denial of
exemption on the basis of description of individual parts not permissible - All
individual items supplied in knocked down condition contribute to_ultimate

reduct, namely boiler/eenerator which cannot be supplied in_one lof -
Following ratio of decision_in _case of Hemraj Gordhandas [1978 E.LT

(J350) (8.C.)[, if items cleared in parts have individual identity, it cannot be
said that product cleared is not a_device for purpose of generating non-

conventional energy - Appellant eligible for exemption under Natification No,
6:2002. -
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The ultimate intention of parties is also to supply the Solar Power Plant and not
the individual components. Hence in view of above precedence and facts of the

case, the given supply should be treated as supply of Solar Power Plant Only.

Further under notification No 01/2017-CT (Rate) dated 28.06.2017, at S.No,
234, under HSN Classification 84, 85 and 94, for description

Following renewable energy devices & parts for their manufacture
(e} Solar Power Generating System
The rate of CGST has been mentioned as 2.5%. In given case also, it has been

specified that intention of parties was to supply solar power plant only, Hence

according to assessee, the correct classification of given supply should be
Chapter 84: Solar Power Generating System at the rate of 5%.

2 lssues to be decided:

1} Question 1: Whether contract for Erection, Procurement and Commissioni ng
of Solar Power Plant shall be classifiable as Supply of Goods or Supply of

Services under the provisions of the Central Goods and Services Tax Act
2017 and Rajasthan State Goods and Services Tax Act 20177

Z) Question 2: If answer to the above question is supply of goods, then under
which HSN Classification the said supply of solar power plant would fall

and what shall be the rate of tax on it in accordance with the Notification No
01/2017-Central Tax (Rate),dt. 28-06-20177

3) Question 3: If the answer to the question 1 above is supply of service, then
under which HSN Classification the said supply of solar power plant would

classify and what shall be the rate of tax in accordance with the noti

fication
No 11/2017-Central Tax (Rate) ,dt. 28-06-2017 Pyt
ﬁ 1%
2 A \&
[= 'y ].'r |
A L
3 Personal Hearing (PH i gt

[ER:N |
In the matter personal hearing was given to the appli i Yash
! pplicant, Shri Yash
Dhadda , CA & Counsel and Shri Rajeev Tiwari CA (Dealer Firm) whao

appeared for personal hearing on 25.06.2018. During the PH they submitted a
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written additional statement containing the applicant’s interpretation of law and
facts in respect of the aforesaid questions which was placed on record, They
reiterated the submission already made in the application for Advance Ruling
and further requested that the case may be decided as per the submission mage
earlier in Advance Ruling Application.

4, Findings and analysis:
As per copy of contract submitted by the applicant the contractor i.e. Mis RFE

Solar Private Limited has to execute a “Composite EPC Contract™, After
going through the written submissions, copy of contract and other additional
statements following findings and analysis is made:

a) It is a composite EPC contract which has been entered between
Kushtagi Solar Power Private Limited (owner) and RFE Solar Private
Limited (contractor) on 01.03.2018 for setting up of Solar Power Plant
where the contractor has to, imfer alia. design, engineer, procure,
transport, deliver, develop, erect, install, test and commission the
project .

b) The contract is to set up a Solar Power Plant and related interconnection
facilities ( including 110 KV transmission line, 110 Kv pooling
substation . main control room and bay extension) and other related
infrastructure for evacuation of power (Evacuation Infrastructure) at
Kushtagi village , Karnataka.

¢) Contract includes civil work such as development of site, structure
foundation, Structure for 110kv transmission , building cable trenches,
civil work relating to invertors and control buildings, store rooms ,
canopies and such other civil structure and related activities as set out in

Scope of work and the Technical Specifications.

d) The intention of the owner and the contractor is not to procure goods of
solar power generating system but to procure a completely functional
solar power plant as a whole wherein applicant undertakes end to end
responsibility of supply of equipments of solar power plant including

Page 10 of 20
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designing, engineering, supplies, installation to technical specification,
testing and commissioning of a functional solar power plant as well as
laying of transmission lines for transmission of the electricity generated
up to storage or the grid.

e) In clause 4.26 of the Contract , all risk and liabilitics accruing in

relation of works (temporary or permanent), and ol all  equipments,
machinery, materials, shall be with contractor until occurrence of the

Final Acceptance.

f) Schedule 2 — Scope of works clearly spells out the terms and condition
of “Composite EPC Contract” where contraclor has to undertake works
of installation, testing and commissioning of Solar Power Plant as per
specific demands of owner. So it is not something sold out of shelf.

g) There is a single lump sum price for the entire contract.

h} The applicant has laid claim under notification No 01/2017-CT (Rate)
dated 28.06.2017, at S.No. 234, under HSN Classification 84, 85 and

94, for description :

a2 e LT s
s  Following renewable energy devices & paris for their manufacture (- .“f Ty ";
EA ..'-'.-a;/;.l
fc) Solar Power Generating Sysiem, \ h?{féj-' - /

The rate of CGST has been mentioned as 2.5%. According 1o assessee, the
correct classification of given supply should be Chapter 84: Solar Power
Generating System at the rate of (2.5%+ 2.5%) 5%.

As can be seen, the above entry is under the notification describing the Tax
rate on “Goods’, If the transaction is supply of goods then the applicable
Schedules would have to be seen but the intent of parties is always for
supply of Solar Power Generating System as a whole which includes supply,
installation, testing and commissioning and it is not chattel sold as chattel.

i)Applicant has submitted that under GST, there is a monumental shift in
concept of Works Contract which was prevalent under erstwhile VAT
and Service Tax regime. In GST, as per definition of works contract
service if construction, fabrication, completion, erection, installation,
fitting out, improvement, modification, repair, maintenance, renovation,
alteration or commissioning is for immovable property only, then it
will classify as works contract only. Hence it means that aforesaid
activities if they are undertaken for a movable property then it will not
be a works contract service.

Page 11 of 2D
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1) Applicant has relied upon following judgments in furtherance of their

arguments of solar power plant being movable property and not
immovable:

iy  Sirpur Paper Mills Ltd. v. Collector — 1998 (97) E.L.T. 3 (5.C.)

i) Municipal Corporation of Greater Bombay &Ors. v. Indian
Oil Corporation Ltd, [1991 Suppl. (2) SCC 18],

iii) Shree Venkateswara Engp. Corporation Versus C.CLE.,
Coimbatore reported in 2016 (335) E.L.T. 62 (Tri. - Chennai)

iv) CBEC circular number 58/1/2002-CX dated 15/1/2002

v) Board of Revenue, Chepauk, Madras v. K. Venkataswami
Naidu (AIR 1955 Mad 620, 1955 CriL.J 1369)

vi)  Commissioner of Central Excise v. Solid and Correct Engg

Waorks & Ors. (2010 (175) ECR 8 (SC)) = 2010-T101L-25-SC-
CX

Relying on aforesaid judgements and citations the applicant contends that as
the solar plant, once installed is capable of being removed and transferred
from one place to another without substantial damage hence same should
qualify as movable property. Hence in view of above precedence and facts of

the case, the given supply should be treated as supply of Solar Power Plant
Only.

k) As per the terms and conditions laid in EPC Contract the contractor i.e.
the applicant has to undertake activities from engineering, design, to
procurement of the material and has also to test and commission a
functional plant before Final Acceptance , In contracts of such a nature,
the liability of the contractor doesn’t end with the procuring of materials
but it extends till the successful testing and commissioning of the
system. The transaction is a *work contract’ but it is for us to decide
whether it is a *work contract’ in terms of GST Act. So, we come to the
crux of the issue, which is as to whether the transaction results into any
immovable property. The term ‘immovable property’ has not been
defined under the GST Act. However, there are a plethora of judgments

of the Hon. Supreme Court and the Hon. High Courts which have
helped understand the term ‘immovable property”,

P
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1. In decision of Allahabad High Court in Official Liguidator . Sri
’ Krishna Deo and Ors. [AIR 1959 All. 247], wherein, the Court
held that a machinery fixed to their bases with bolts and nuts
although easily removable are not movable property when they
have been set up with definite object of running an oil mill and not
with intention of being removed afier a temporary use.

2 In decision of M/S. T.T.G. Industries Ltd., vs Collector of
Central Excise, 2004 (167) ELT 501 (SC) on 7 May, 2004. The
facts of the case are as follows:

The focts of the cose are not in dispute. The sppeliant- Company pursuant ta the acceplance
of its tender, entered into an ogreement with Mys SAIL, Bhilai Steed Plant for design, supply,
supervision of erection and commissianing of four sets of Hydrmulic Wﬂun: and Tap Hole
Drilling Aachines required for blast furnace Nos.d and & of the Bhilal Stee! Plant. For this
purpose, It imported several companents gad alse manufociured some of the companents ot
their factory in Marai Matal Nagor, Chennal. These companents were transported to the site
at Bhilsl where the monufocture and commissioning of the aforesoid machines ook ploce. It
Is undisputed that duty was paid in respect of the components monufoctured ot its wdr_t.*rap
in Chennai, but no duty was paid on monufocture of the aferesoid Mudguns and Oniling
Machinges which were erected and commissioned on sihe

in thelr reply to the show couse, the respondents expioined the processes nwaleed, the
maner in which the squipments were gssembled and erecied 0z also their specifications in
terms af voliime and weight. It wes exploined that the fumchion ef the driliing mochine {5 i
dril hole in the bigst furnce ta enoble the malten steel ta fiow out of the blost furnace for
coliectian in ladies for further processing. After the molten material is token out of the biast
furnace, the hole in the wall of the furnoce hos 1o be closed by spraying special chay. This
function is perfarmed by the mudgoen which & brought to its position and focked agoinse the
wall for exerting @ force af 240 - 300 tans to fill up the hale in the furnace. The blast furnace
in which the inguts are Inaded (s & messive vesse! aof 1719 m cubic metre copacity and the size
of its outer dizmeter is 10,5 metres, and the height 31.25 metres. Mot air ot 1200 degrees
cantigrode is fed it the bigst furnace of voriows levels to melt the raw moteniols. With @
vigw to protect the shell against heat, the bizst fumace (s lined with refroctory Brick of one
metre thickness, Thus, the drifing machine hos fo onll o hole throwgh are metre thickness af
the refractony brick fining, The dritving mochine as well oo the mudgun are srected an @
eonerete platform described of the cost house floor wiich = in the nature of o concrete
plotform grownd the furnace, The cast house floar is of @ height of 25 feet obove the grownd
level Owm this platform concrete foundetion Mtended far hawting driting moching and
miudgun aqe grected. The concrete foundation itself 15 5 feet high and it s grauted to earth by
concrede foundotion. The first sfep Is fo secure the bose piate on the sold cancrete platform
by means of faundation baits. The base plete & B0 mm mild sheet of about 5 feer diametar, it
is welded to the columns which are simiior te huge pillars, This fobrication activity tokes ploce
i the cost house floor ot 25 feet above ground fevel. After weiding the columns, the base
plate has o be secured to the concrete platform. This (s ochieved by getting up a troifey way
with high beams in on inclined pedture S0 thot hase plote could be moved to the concrete
plotform and secured. The some trofey helps in the moverment of woriows companents to their
determined pesition. The warious components af the mudgun and driling machine are
mounted piece by piece on 0 metal frame, which is welded to the base plate, The companents
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are stored in o store-house oway from the blost fumace and ore browght to site o
physically fifted by & crane and londed on the east house floor 25 feet high near the concrete
platform where drilling machine and mudgun has to be erected. The weight of the mudgun is
approximately 19 tons and the weight of the drilling machine approximately 11 tons. The
volume of the mudgun is 1.5 x 4.5 ¥ I metre ond that af the drifling machine I x 6.5 x 1 metre.

Having regord to the volume and weight of these machines there is nothing like assembling

them ot ground level and then lifting them toe a height of 25 feet for loking to the cast house

floor and then to the platform over which it is mounted and erected. These mochines cannot

be lifted in an ossembled cordifion,

The judicial member noticing these facts observed tht it i a physical wnd engincerisg
impossibility to assemble mudguns or the deill fap kol machines elsewhere in ar filly
assembled condition and thereafter ereet or install the same at o helght of 25 fevt on the cast
floar of the Bast furnace, She found that even the Adiudicating Authority conceded the fact
that the equipmenis have to be awembled! erecied on the buse frame prafection of the furnuce.
She also accepted the subimission wrged on behalfl of the appelian that if the mackines aee o
bt removed from the blast furnace, they herve fo be first dismantled info paris and browght
down fo the growmd only by nsing cranes and frofley ways considertng the size, and alse
cowsidering the fact that there is no space available for moving the mochines i assembled
condition dug fo their volume and welght., She considered the awhorities on the subject and
came fo the conclusion that erection of mudgun and fap hole drilling machine resulir i
erection of immovable property. She noticed the judgment of this Court Narne Tloman
Marfaerurers Pt Lid. (supra) and also noticed the fidgment of the Trifammad in Ciwalior
Rervon Silk Manufacturimg (Weaving) Co. Led Vs, COE 1993 (63) ELT 121; which bl tha
the issue of immovable propenty was rever raised befove the Supreme Canrt in Norne
Tulaman Mangacturers Pyt Lid She found suppors for her concluzion in the decivion af thix
Clourt in Mimicipal Coarporation of Greater Bombay & Ors. Vs, The Indian T Corporgdion
Lid {1990) Supp. (2) $OC [8; and held that the fwin tests faid down by this Cowrd o
determine whether axsembly’ eraction would result in immovable praperty or mel were filly
satisfied in the facts of this case. She concluded -

"The fest laid down by the Swprene Cowrd ix thai i the chatted it movable fo another place as
such for use, it is movable but if it has to be dismaniled and reassembled or re-erecled af
anather place for such ure, such chattel wowld be immovable, In the presem appeal, even
according to the findimg of the Collector, mudguns and arill fap hole machines have fo be
dismanted and disossembled from the cast floor before being erecled or assemibled elsewhere.
We have alse arrived of the same conclusion independemily, in para 16 above

Aeceordingly applying the test lald down by the Supreme Court we hold that the erection and
installarion of mudgng and dreill tap hole machines resull in immovable property. In the light
af the ratio of the above case law, we hold thar the mudguns and fap hole drilling machines do
ot admit of the definidon of coeds and, therefore, excive duty is nol leviable therean™

The core guestion that still sunvives for consideration is whether the processes undertoken by
the appellant ot Bhilal for the erection of mwdguns ond driling machines resulted (n the
emergence of goads keviable to exclse duty or whether it resulted in erection of immovabile
progerty and not "goods".

The appellant has placed considerable reliance on the principles emunciated and the test laid
donart by thix Cours in Municipal Corporation of Greater Bombay (sipea) lo determine what iy
meﬁ:::ﬁ W o that cose the facts were St the resposdent hod taken on leaze lard
over which if had put up, apars from other structures and buildings, six oil tanks for star
petrol and petrolenm products. Each lank rested on a _mﬂlﬂfft:?ﬂ af scmd ﬁwr’ngfu ;mg:ﬁrﬂf:
Seet & inches with foner inches thick azphalt lavers to refain the sand The steel plates werg
spread on .r.!uf asphalt imeer and the fank was gt on the steel plaies which acted as bottom i
the tanky which rested freely on the asphalt layer. There were no bolts and mauts for holding
the tanks on to the foundation. The tanks remained in position by its own weight, each tank
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being about 30 feet in height 50 feet in diameter weighing abour 40 tons. The tanks were
conmected with pump hose with pipes for pumping petrolenm producty info the fank and
sending them back fo the pump howse, The guestion arase i e conter! of ascertainime the
rateable value of the structures under the Bombay Municipal Corporation Ael. The High
Conret held that the lanks gre neither striicture nor a dulalng mov fard wnder the Aot While
allowing the appeal this Court vbserved ;-

"The tanks, though, are resting on earth o their own weight without being fived witl niis amd
bolts, they have permanemtly been erecied withowt being shiffed from place 1w ploce.
Permanency & the test. The chanel whether Iy movable to another place of wse in the same
position or liable to be dismantled and re-erected of the later place? I the avvwer 15 yes (o the
former it must be a movable property and thereby it must be held that it is mof attecked bo the
earth. If the avswer is yes io the latter it is attached to the carth. [ the answer Is ey to the
ladier it i aftached fo the saeth®

Applving the permanemcy lest laid down [n the glovevaid decision, connsel for the appellant
contended that havimg regard to the facts of this caze which are naf in dispute, it must be held
that what emerged as & result of the processes undertaken by the appellant was an immovable
property. It can not be moved from the place where it is erecled ax it Is, ond i it becomes
mecessary (o move i, if hay first to be dismantled and then re-erected ot amother place. This
Sactual pozition was alse accepted by the Adiudicating Authority,

The techmical member, fowevar, held that the aforesaid decision waz of mo felp o the
appeliant inasmuch ax a leading international manuficturing firm had offered suck machimes
Jfor expart io differeni paris of the warld He jurther abserved that though on account of their
size and weight, it may be necessary to shift or franspors them in parts for assembly and

. erection ai the site in the steel plant, they mnusi nevertheless be deemed as individual machines
hervimg specialized fimciions. We are nol fmpressed by this reasoning, because if ignores the
eviderice brought on record as fo the natwe of processes emploped in the erection of the
machine the manrer in which it is instalied and rendered functional, and ovher relevant focts
which may lead ore to concivde that whot emerged av o resull way gof mevely a machine bur
scmething which is in the nature of befng immovable, and if reguired 1o be moved, cannar be
moved withowt fiest dismantiing i, and then re-erectimg (f of some other place, Somae of the
otfer decizlons which we stall hereafier nosice clarify the poasition further,

In Quendity Breel Tubes (P Led. V. Collector of Central Excise, UP 1995 (73} ELT I7 (8Ck

the faces were that a fube mill and welding head were erected and instalied dy the appellant, a

ricifaciirer of steal plpes and tuber by purchaslng certain fems of plant and mackinery in

markel and embedding them 1o savih and instafiing them o form g porr of the fube mill and
purchasing cerlain components from the markel and assembling and installing them on the
site to form part of the tube mill which was also covered in the process of welding facility.

After noticing several decivions of this Court, the Cowet observed that the rwin fests of
exgibality of an arficle 1o duly under the fxcise At are that it must be a goods mentioned
aitfer {n the Schedule o wnder fem 68 and mist be markeiahle The word "goods® applied fo
thase which can be brought to market for being bought and rold and thevefore, it implied that
it applied to such gonds ar are movable, [t noticed the decisions of this Court laying down the
marketability tests, Thereafter this Conrt observed :-

“The basic test, thergfore, of levying duty under the Act i5 iwo fold (e, that anv arficle, mst
be a goods and second, that it showld be marketable or capable of being brought to market,
Goody which are attached to the earth and thus become Immaveable do not satisfy the test of

being goods within the meaning of the Act nor it can be said o be capable of being brought to
the market for being bought and sold Therefore, both the tests, ay expladmed by this Court,
were wol salisfied in the case of appellant as the tube mill or welding head having Been
erected and installed in the premises and embedded to earth they ceased 1o be goods within
meaning of Secifon 3 of the Act”,

In Mittal Engineering Works Pvi. Lid. V5. CCE § 1996 (88) ELT 622 (SC); this Court was
concerned with the exigibility to duty of mons vertical crystallisers which are used in sugar
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Sactories to exhausi molasses of sugar. The material on record described the Suncrions and
manfacturing process. 4 mons vertical crvstaliser is fived on g solid ROCC slab having a doud
bearing capacity of abeur 30 tons per square meter. It i axsembled at site in different sectlon
ard consists of botiom plates, fanks, coils, drive frames, supports, plates efe. The aforesaid
pavis were cleared from the premives of the appeliants and the moma vertical crystaliiser wes
assembied and erected af mite. The process imvelved wolding and o culting, The mono
vertical crysialliser ix o fall siruciwre, rather (ke a ipwer with o platforan gt Dy simmie. This
Court noticed that marketability way o decivive tess for dutiobiling it meam that the goods
were saleable or switable for sale, that ix 1o say, they showld be capahle of being sold fo
corsinery in the marker, as i i withor areching moee. The Count then referred o the
decizion in Quality Steel Tubes (rupra) and distingwished the judgment in Nareme Tulamarn
{$upra) holding thet the contention that the weigh bridges were not goods within the meaning
af the Act was neither raised nor decided fn that case. Afler considering the material ploced
o e record if was feld that the mong verticel crystafliser hay fo be assembled, orecred and
atiached to the aorth f:!_|.-' n_ﬁ:-umﬁ?.lu'un o the slie .l._|,|"f_|5r¢ yu;‘r:.l.rf.::nln.r}-. Mt i aren cﬂinc.lb.l't' ﬂ_'.lrbl'r'np;
xold as @ s, withow! amthing more Thiv Court, therefore, concluded that mono vertical
crystallizers are pol “poods” within g meaning of the Aol and, thergfore, nol exigible o
excise duty. In Triveni Engineering & Indus Led V. OCE 2000 (1200 ELT 273; & guestion
arose regarding excisability of terbo alferngtor. In the focs of that case, it was held thar
installation or erection of tirho allermator on o concrete base spocially constrected on the
land connot be tregred ar 0 common base and, therefore, it follows thar installation or
ergction of turbo alternator on the pleatform constrncted on the lond would be immovahle
property, as such it camnot be an exciseble poods falling within the meaning of heading 83.02.
In reaching this concluzion this Court conzidered the carlior judgments of thiz Cowr? in
Mumicipal Corporgtion of Greater Sombay, Quality Steel Tubes and Mittal Enginecring

Works Pvt. Ltd. {supra) as also the eariler judgment of this Court in Srpw PaperMills Lid V.
Collector of Central Excise, Hyderabod § 1008 (07) ELT 3 (5C). This Court alserved -

"There can be no donbd that i o arifcle b5 an immovable properly, it carnol be lermed as
"gxcizable goods” for purpeses of the Aot From a combined reading of the definition of
immovable properte” in Section ¥ of the Tramsfor of Property Act, Secrion 30230 of
the Greneral Clowses Aot it ix evidend that in an immovable property theve is neither mobiliny
wor mearketability ar undermtood in the Excise Law, Whether on article i3 permanenily
favtened to anyihing attached to the earth require determination of both the imtentions az well

as e factum of faxtening fo anvthing aitached fo the earth. And this has to be sscertained
Jrou the facts and clreumstaioss of each case”,

Ir war alve held thad the decivion of this Court fn Slrpur Paper Mills Lid sewsd be viewed in
the light of the findings recorded by the CEGAT therein, thal the whole purpose behind
atfaching the machine in a concrala hase vwas o prevend wobbBling of the machine and o
gecure maximum aperaliona gficiency and alvo safely, e view of those findings it was nar
possible fo kold thar the machinery assembled and evected by the appellamt ot s factory zite
ways immovable property as something affached fo earth like @ building oF a free.

Keeping in view the principles laid dewn In the judgments noticed above, and having regard
to the facts of this case, we have no doubt tn our mind tha the mudguns and the driflling
muachines arected at sife by the appellant on o specially made concrete platform at o level of
13 feet ahove the ground on a buve plafe secured fo the comcrete platform, Brought inio
existence mol excisable goods bul immovable property which could not be shifted withaus first
dismariling i and then re-greciing i of another sile. We have earfier notleed the processes
imotved and the mavmer in which the aguipments were assembled and erected We have also
noticed the volume of the machines comcerned and their weight. Taking all these facts info
consideration and having regard io the nature of structure erected for basing these machines,
we are satisfied that the judicial member of the CEGAT was right in reaching the conclision
that whar ultimarely emerged az a resull of processes undertaken and erections done cannot
be described as "goods™ within the meaning of the Excise Act and exigible to excise duty. We
find considerable similarity of facts of the case in hand and the facts in Mittal Engineering
and Chuality Steel Tubes (supra) and the principles underlying those decisions must apply fo
the facis of the case in hand. It canmot be disputed thar such driiling machines and mudguns
are Rod equipments which are wsnally shified from ane place o anoiker, nor it is practicable
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to shift dhem frequendy. Comsel fiv the appellmn swbaitied before ux that ance By are
ereched and asvembled thay comtiue fo operate fron where tey are positioned Bl stacht timnee
as they are worn onf o discarded Aecording to him ey really hecome o component of the
plaerr and machinery beeanse withow thelr atd o hlast firnece comen operate. It iv oot
Recexvary for w8 I express s opimion ax dooswhether e mvcizmr and the dvilling mvelines
are reelly a composent of te plans andd srecleiveny of the steel plat, bt we e satisfived Hrar
hervieng regard to the manner fn which these machies are evecied amd installed upon conceele
strugtwres, Nrey oo mof aenwer fhe descripiton of "goosds™ within e mcaaing of B feror i

the Ereisg Ay,

_'I'Iiua, it can be seen that the Hon. Supreme Court while holding the
machines as immovable property took into account facts such that the
machines could not be shifted without first dismantling it and then re-
erccting it as another site. It was also sought to distinguish as to how a
concrete base meant just to prevent wobbling of the machine would not
place the machine in the category of ‘immovable property” as something
attached to the carth.

5. In light of above judgements and scope of work it is observed:

1} That the Solar Power Plant is a big project and has a permanent location as
it is meant for onward sale of power to the consumer, Such plant would

therefore have an inherent element of permanency.

2) The output of the project i.e. power, would be available to an identifiable
segment of consumer, Thus this output supply would involve an element of
permanency for which it would not be possible and prudent to shift base
from time to time or locate the plant elsewhere at frequent intervals,

3) The Solar Power Plant cannot be shified to any other place without
dismantling the same. Further it is a tailor made system which cannot be
sold as it is to the other person.

4) Solar Power Plant includes civil work such as development of site, structure
foundation,  Structure for 110kv transmission , building cable trenches,
civil work relating to invertors and control buildings, store rooms , canopies
and such other civil structure and related activities as set out in Scope of

work and the Technical Specifications. Civil structure cannot be dismantled

and moved.
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5) Schedule Il of Scope of work of Composite EPC Contract , clearly states
that the * design and engineering of the project should be such that it is
consistent with a design life of at least 25 years from the COD (
commissioning date) .” The applicant has himself agreed to be bound by
this clause which reflects permanency of the instant Solar Power Plant,
Contract between an EPC contractor and the counter-party is entered into
on the premise that the plant would continue to be situated at the place of
construction.

6) Case laws citied by applicant have to be understood in terms of the facts as
available therein. As in the case of M/S Solid and Correct Engineering
Works (cited Supra) the plant was not intended to be permanent and was to
be shifted after completion of road repair and Construction work hence it
was regarded as moveable. But in the instant case the solar power plant has
an element of permanency.

7) An Overview of all makes us observe that the impugned transaction for EPC
Contract for the Solar Power Plant which includes engineering, design,
procurement, supply, development, testing and commissioning is a “works

contract” in terms of clause (119) of section 2 of the GST Act.

8) Since the impugned transaction for EPC Contract for the Solar Power Plant
is a works contract under section 2(119) as supply of services hence question
of principal supply does not arise and so GST tax rate of Solar power
Generating System under notification No 01/2017-CT (Rate) dated
28.06.2017, at S. No. 234, under HSN Classification 84, 85 and 94 is not
applicable.

o Page 18 of 2D

Scanned by CamScanner



Based on above facts along with provisions of law, the ruling is as
follows:

RULING

1. As per the statement of facts submitted by the applicant, the scope of
work in respect of “Tumkey EPC Contract” includes civil works,
procurement of goods and erection and commissioning. Accordingly,
“Turnkey EPC Contract™ are not getting covered under supply of
‘Solar Power Generating System’ under Entry 234 of Schedule [ of the
Notification ne. 1/2017 — Integrated Tax (Rate), Entry 234 of
Schedule | of the Notification no. 1/2017 - Central Tax (Rate} both
dated 28 June, 2017 and Entry 234 of Schedule | of the Notification
no 1/2017 — State Tax (Rate) dated 29 June, 2017. EPC Contract for
Solar Power plant comes under the purview of Works Contract as per
Section 2(119) of GST Act.

3. The contract for Erection, Procurement and Commissioning of Selar
Power Plant falls under the ambit © Works Contract Services” ( SAC
9954 ) of Notification no. 11/2017 Central Tax (Rate) dated 28 June,
2017 and attracts 18% rate of tax under 1GST Aect, or 0%, each under
the CGST and SGST Acts, aggregating to 18%.

Mtﬁ‘l"li r@iﬁ% Jl\w Ll‘l'r'-'f'
(NITIN WAPA) %‘Q_%DE (SUDHIR SHARMA)
Member Q"ba.* = @"# Member

Central Tax State Tax

SPEED-POST
M/S RFE SOLAR PRIVATE LIMITED,

D-43, JANPATH, SHY AM NAGAR,
JAIPUR, RAJASTHAN- 302015
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® m H. IV(4)8/AAR/RAJ/2018-19/ 3 3- . ,u’ff/mfd’

aferfer:-

. The Chief Commissioner of CGST & Central Excise (Jaipur Eu;;‘:}T i
Member, Appellate Authority for Advance Ruling, NCR Building, 5ta
Circle , Jaipur-302003.

2. The Commissioner of SGST & Commercial Taxes Rajasthan & Nferr!her,
Appellate Authority for Advance Ruling, Kar Bhawan,Bhawani Singh
Road, Ambedkar Circle, C-Scheme, Jaipur-302003

3. STO, Ward-3, Circle-1, Jaipur Zone-111. Divisional Kar Bhawan, Jhalana
Institutional Area, Jaipur.

4. Deputy Commissioner, G3T Division =G Jaipur,
(GST Range —XXXII1, Jaipur).
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