' APPELLATE AUTHORITY FOR |
ADVANCE RULING, RAJASTHAN

GOODS AND SERVICES TAX
N BEUTLDING, STATUE CIRCLE, C-SCHEME am
JAIPIIR - 302005 [RAJASTHAN]
Enail smaarjprirgoail,com

ORDER NO. 04/2024-25 DATED  I3.07.2024

Belore the AAAR compnising of .
I, Sh. Mahendra Ranga, Member (Central Tax)
1 Dr Ravi Ko Surpur, Member (State Tax)
Name and address of the | Mfs Hiesh Gwalani (Mis Baha Supplicr) B2-16.
Appellant Behind Gandhi Colony Ballabh Garden, Sudarshan
Magar, Bikaner -334003, Rajasthan
GSTIN'  UID  of the| OBCKPPG9S45LIZR

Appelant

lssues under Appeal | Filed under Section 97(2)(c) determination of time
and value of supply of goods or services or both:
{e) determination of the lability o pay tax on any

o | poods or services or both. _

Date of Persopal Hearing | 16072024

Present for the Appellant | Sh. Peafful Gupta, CA. AR for M. Hitesh
Crwalami

Details of Appeal " Appeal No. RANAAAR/APPOI2024-25 dt

06052024  against  Advance  Ruling  No.
RANAARZ023-24! dated 09.04.2024

(Proceedings under Section 101 of the Central GST Act, 2017 read with Section 101 of
tse Rajasthan G5T Act, 2007}

Al the outset, we woubd like 1o make it clear that the provisions of both the
Central GST Act, 2007 and the Rajasthan GST Act, 2017 are pari-siateria barring a few
exceplions, Therefore, unless a specific mention made to such dissimilar provisions, a
reference 1o the Central GST Act, 20017 should also be read as a reference to

corresponding provisions of Rajasthan GST Act, 2017,

Ihe present appeal has been filed under Section 100 of e Centrl Goods &
Gorvice Tax Act, 2017 {hereinafler also referned 1o as “the CGST Act’) read with Section
1K of the Rajasthan Gods & Services Tax Act, 2017 (hereinafler also referred 10 a5
she RGST Act’) by the Appellamt against AAR. Rapsthan Ruling Order No.
EALAARZIZI-24) dated 09.04 2024,
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BRIEF FACTS OF L CAS

The Appellant, M5 Hitesh Gwalani arc a supplier of wiste papers. The appeliant
proposed 1o intizte the busimess of buying & selling of varous goods cuch as old & used
lrom Serap, used Lead Acud Batieries, used Aluminium uteisils & other ysed Aluminium
oods, used briss utensits, used steel ulensils, used scrap of copper, used plastic bags &
wsed plastic PET botles and worm-out tyre tubes ete, All the above mentioned goods are
1 he purchased from unregistesed suppliers. The appellant would subsequently sell them
to various manufactunes and will charge GST on the difference between the =alling
price & purchase price of e above-menoned goods n accordance with Rule 32{5) of
COST Rules. 2007

The appeliam applied for advance riling for below mentioncd Questions-

L When she Applicant is aperating under the Marght Schewte notified snider Rule
22751 of the Comral Goods aud Service Tax Rudes, 2007 ("CGST Rules, 2007 by
selling the old wsed fron Serap, wsed Lead Acid Bateries. old used Aliiniue
wtvnsils & orher Alnmindion Scrap, ofd wsed brass utensily and other Scrap. wied
olid steel wiensils sevap, old ssed serap of copper, used waste plastic bags & wsed
plastic PET boitles ofc T mamifacturers whether such thus covered under the
Vargin Scheme novified ander Rule 32(5) of the CGST Rules, 20i7?

T Wien the appiteant is operating under the Margin Schems norified inder Rule
INS of vhe Cenirgd Goods and Sendee Tax Rules, 2007 fEE.EIT Rules, 200 7 I'!'I'l'
selfing wsed dron Scrap, used Lead Acid Batleries, el wsed Ahyminium wtensils &
ather Alioninium Scrap, old used bross wensils and ather serap, used old steel
wtewsils scrap, old wsed serap of copper, wsed waste plastic bogs & used plastic
PET bories vic. to mamgfaciurers whether the gouds when sold ewuside the sate or
ihen sold wishin the state of Rafasthan qualifies wader the Margin Scheme.

The Appeliant desired to get the questions decided under Section 9742) () and (€)
Al CGST Act, 2017 from the Authority for Advance Ruling and made application in this
regard, The matter was heand on 19.02.2024 by the AAR. The Appellant’s application
was rejecied on the techncal ground that the Appellant are a supplier of used lron Scrag.
weed | ead Acid Banerics old used Aluminiin vtensils & other Aluminiuey Scrap, old
sser brass utensils and other scrap, used ald steel utensils serap. old used scrap of
cappier, used waste plastic hags & used plastic PET botiles ctc to the marnfacturers. The
Authorny for Advance Ruling held ihat the phove-mentioned ems ong 16 covered
winder e dehnition ol seconid-hund goods as basically these flems e scmp fo b

consumed meled Tor manufacturer of new ienis and thus the nature of goods changed.

Furthier, the Authonty Tor Advaned Ruling stidesd in the impugeed nuling thot
entnl Govermment s issued Notifcston Mo RA0IE  Centrl Tax (Rated dntesd
35 (11 01K in respect of Margin Schene wmber Rude 3M5) of CGST Rules, 2017, The
Authority for Advance Ruling o thit he Margin Schenw s available only with
peapent 1o Mutor Yelncle Fuurtlermore, (e sccomml guestion wis rejected by the AAR
o Use rosids that sioce Hs: Appelling e sl eligible o operate under Margin Scheme
i tepm of Rule 3205) of Central Gioods and Services Tax Rules, 2017, therefore, the
peiiher available for miva- stwc supply ol oo por inter-state supply of goods.
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GROUNDS OF APPEAL

Being aggrieved with the AAR Order No. RAVAAR/2023-24/  dated 09.04.2024,
the present appenl has been filed on the following grounds:-

[, That the AAR has erred in law in dismissing the application of the appellant on the
techmical ground that the appellant is not covered under the definition of Second-
Hand Goods. Relevant part of the Rule 32 of the CGST Rules, 2017 is reproduced
s under -

Rudde 32(5) CGST Rules, 2017 pravides thar “where o taxable supply is provided by
i prevson dealing in buying and sefling of second hand goods (e, wwed goods as
sk ar ajfer sich minar processing which does not change the nature of the goods
and wirere mo input fax ceedis kax been availed on the purchase of such goods, fhe
value of supply shall be the difference between the selling price and the purchase
prvee and wivere the valiee of sich supply (s negaitive, it shall be fgnored.

Provided deal e pﬂrdm'sg' vl qf gu::lp.n'.'r r?.r.u:}:\'.-rﬁ'&.ﬂ' _.fml:l'l' i de.'r'.lm’ﬂn.#
horravver, who i3 ol registered, for the plpose of recovery of 7 loan or dely shall
de deemed o be e purchaze price of such goods by the defaliing borrower
reduced by five pereenfage painis for every giiarter or pard thereoll between e
diate of prrehaze and the dore of dispozal by the persor making such reposzession,”

The Motification Mo 820158- Central Tax (Rate) dated 25.001.2008 in respect of
Margin Scheme under Rule 32(5) of CGST Act, 2017 clanfies and postulafes rae
of GST for Old used Motar Vehicles.

2. That the AAR failed to take into copsideration CGST - Applicability of Margin
Scheme under GST for Dealers in Second Hand Goods in General and for
Dealers in Odd and Used Empty Bottles in Particular- Press Release, Dated 15-

7217

Daaehis hve been maived repanding the applicalility of the Margln Scheme wnder
GET for dealers In second hand goods fn genernl and for denlers in old and wsed
empry baetles in particuler, Rule 32050 of the Central Goods and Services Tax
{CET) Rudes, 200 7 provides that where a tavable supply is provided by a person
déading fn buying and selling of secornd hand goeds e, wred goods ns sch or
afier such mimar processdivg which does mot change the manire of e goods arid
wikere po fmpad fak crdil s Been availed an the prrchaze of such goods, the
verfur of supply shall be the difference between the selling price and the mivchase
price and wihere Hhe vl of sueh suppde ix repative, | shall be ng.rrd Thvix ix
Faovisn s the mergin sehente,

Thus, Margin Scheme can be availed of by oy registered person dealing in
eyt e selling of seconds hand poods Ficlinding ofid oo weed smpty botiies)
gt wlhe serdinfis e comndiftonss ax feid doven i Bale 3205 of the Cenrral Gopels
grmed Serviees Tox Redes. N0F7T

1 That the AAR failed to lake oo comsideration  Advance Buling Moo
HALAAKEZOIH-1935 dited 1522009 passed by AAR, BEaposthon in respect of

M5 Shambha Traders Pyi, L. in which @t has been held that-
Mg Sodrerme wrater 5T - Applicability - Sapede of azed lead ool Iarreries -

F = . Limeler wied woheme, o develer suppiiiog secomt fond gonds ax sl or affer nlsor
..l'rI.. FICessTE o alieeing ardee af gands, (8 aftewed b pae ww oo te marging e
e difference tetweenr vl of paecbcse ol sale price, provided FTC I3 ey mvailed -

frsinnl euse, appdieant having procwred seceand Taad feedd goid Baiterdes from
vetrtens twnregiisiered sappiioes and selllng dhew withors any fivther process, fully
e o coveved wider sy soheme < Rale A205) of Ceaal Goods and Senvices Tas Reles,

C 3017, {Para (1)
i -"._
K y | Margin Scheme wnder G5T - frier-Sinte Suppites - Time of Supply and Felwation
&l = Applicebility of Central Goody amd Serwives Tox Rules, X107 . Said Budes

\h ...- _:_:r"':_‘-___-l
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apicable o aforesnd matives i respect of infer-State vapplies i ferms of Rule 2
of Tweermed Caswds aowd Services T Riles, 2007 rowd witle Section 20 of
Tntegrated Gnds amd Sepviers Ty Ave 207 - decordingly, sargin scheme
.1;!|rl|'l. il e imper- Statv siapplie s afoe - Bide X80 af O atral Gy anned Sernices
firy Budes 200 Neawa 56T

That as per the AAR s mtempretation m Para S of fndimges, analysis and conclusion.
the defimition of second-hamd goods means any new o wsed property that has heen
wolil, traded. evchanged, consigned. or olherwise disposed of by s ariginal owner.
e appeltant would lke o cxplain (hat the goods puirchascd by them clearly Fall
aindber the defimtion of sceond hand goods as cxplained by the AAR: that they also
pirchase goods fan oniginal owner whoo are uneegistercd and sell them to
panp iy withiool 3 proecess

Ihat the AAR = assamprion that all goods for which the Appeliant applicd
for Addvamee Ruling. w Scrap, w bolally swatligsnt sy cxplamation amil jerovmds

Ihat the appellant proposed 10 initiaie the husiess of selling of various type of
soviolid-amd poods sech as obil used dron scrg, second bl Lead Acid Batlenes,
cevond Tand Alumimkin dtensils & other Aluminium second hand goods. second
hand brass wiensils, seooml hand steel wlensils. old used scrap of copper. used
nlastic haps & uscd plastic PET boithes and second-hand 1yre jubes elc The
appellant paopesed o starl parchase of all above mentioned  goods  from
anmegistered supplier. The appeltant will sulsequently sell them to W ATICES
manufacturers withod any processing and will charge GST on the difference
hetween the Sell price & purchase price of the above-mentioned goods in
acvordasee welly Bule- 3.2 9ol G5T Rules 2047

Ut the used goods mentioned above clearly fall under the definition of second-
haiid einls andd it has been already elarified 1o AAR that the used goods will be
coppleed to manufacturers without any processing, The AAR decision in case of
A1 Shambhy Traders Py Lad, clearly explained that any used goods can fall
ander the definition of second-hand goods and can be covered under Rule 32 (5) of
COST miles. 317, The Appellant also proposed to sell- Used Lead Acid Batienes,
old wsed Tron Seeap, second hand Aluminium wiensils & other Aluminam second
bamd poodds, second hand brass utensils, second hand stec] uiensils. obd used scrap
o copper, wed plastse hags & used plastic PET hottles and second-hand tyre iubes.

That the Pres release dated 15072007 and the AAR Onder in respect
of %% Shambshe Traders Py Lol clearly explaing that if the conditions ol Rule
T34y are Dl e than e registered axpayer is eligible for availing benefit under
the margm scheime The dbefimbion of second-Tand |_q|.1|:||.15 s Bob Imentioned in GST
Act 207 bt Trom above Buling and offcial Press Release of GST department, i
pesven that s seleme preserhies e conditions for eligibality only that wsed
pownly oo b of ey codegary uiibil and wnbess nature of goods does not e
Chunged Therefore, i s vers apthy clear Trom alsayve explasation that e appeliant
are eligihle fo Pariin Selwmne as i Bl 52050 ok COST rules, 207

Ulear e AAK G Bars so® mentmened Hiat Magan Scheme wisber Bale 3245) of
fiasl Bibisn, MY e avilibde anly e Medor Yelueles e e Notfcation
b U R et Tan (Rwte) abaned T MR Hlwewer, e A AE beton
panany e sapigznead ke Firibeeel gor ik mnnbr comsinleration Aadvonsee Buling N,
FoA ARG VS R0 ahatand &0 2020 o asmapewt o Mes Saalhva Giold Py ol &
FoAB ADNEC 15 2000 alateal V0L 2NN o it ol Bs Adbiegn Calld Py 1l
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bath passed by AAR, Karnataka, In the case of M/s Aadhya Gold Pyt Lid., it has
been held thar:-

- Valugtion (GST) - ¢4 s nxeid fewelfery piirghesed from wnreisiered
imdividucls ond sold ax el affer suwhjrcling o cleaning amd podiiling withone
clamgime 15 narave anel fova - Applicability of Rule 32¢5) of Centrnl Goods and
Sovvices: Tax Rubes, XH7 for vabiavion thercol - Provivions af aforesaid Rule
appicalle onle JF asvessee dealine in Bevig eond selling of second hond goods,
making tavahie supplics b o averifiong it tex credic (ITC) on purchase of such
sz - Suppdy of second-hand jewellery being feeable uader S No, 13 of Schedile
et Natificatton No. 2N IC T, (Rave) and assesses havime neither availed (T on
WA prarciierse mor sebyecied s aieliing o couver! it il Buelfivarieiew pewedlery bt
tittdderfakew only clvaning and pofishing wirhonr chenging iFx form amd weosve,
Frovisionts of Brle T80 i wonld appdv for determinarion of vahie of such sipply -
Acetiont L3 of Centend Goods and Services Tax Aet, 2007, [Paras 8.1 to .5, Iy

Further. in the case of Mis Attica Gold Pyt Ltd., it has been held that:--

Setdee oof sevennd harsd goods - Difference between Sle el pravehueee price - Purchese
el sl fewellery and sele after cleaning and polishing them - No comversion inio
hallion or mew fowellery - No clerge Jn fovm or e af poods - Subfecr 1o
cewdiion of Groicing Siest ar Usecond bamd Jewellery”, valuation of ivpply of
secomd fand jewellen: fo be made s presonbed fn sub-rule (50 of Rude 32 of Centrn!
Ciererids el Sevvices Tav Rules. 2007, [paras 6.3, 6.4, 6 5, &
It Tax Credit - Parchase of second fand goods on meargdid soheme « i apelicant
purchases second fand jewellery from registered person, appdicans eligible 1o claim
bt fax credis on such inwerd supplics - If ke claims input tax credit apainst sk
s supplies be would sot be eligible for mavgin scheme of valwation as
prescribed in sub-rule (3} of Rule 32 of Central Goods and Services Tax Reles. 2017
for onenwgerad suppiies of such second hand jewellery fparas 7, 7.1, &
Therefore, above AAR. Rulings clearly proves that margin Scheme under
Rule 32{5} is not limited 10 Motor vehicles only and Notification No, 082014 -
Uentral Tax {Rate) dated 2501 2018 is specific Notification for Motor Vehicles
only and it does not prescribe any condition for availing benefit under the Margin
Scleme under Rule 325} as whole,

That the Honw'ble High Coun, Dethi in the case of M's Max Healthcare Institute
Ltd. v& Union OF India (2024)16 Centax 177 {del.) held that if reply of assesses is
nad laken o conssderation while passing impugned Ovder than that is clear
violntion of Matwral Jestice.
e AAR in Para 2 of the Finding, Analysis, and Conclusion held that applican
15 engaged m purchasing and selling Iron Scrap, used lead acid batieries old used
aluminium utensils, used obd steel wiensils scrap and obd vsed scrap of copper etc.
However, they did not fake the hibesty in studying the AAR application filled by the
Appellant reasonably which clearly stated that they are proposing to start selling
sl goods b mam faclurers, The appellant did not mention in the application as
will g5 the hearing thot they will sefl osed poods 10 manufaciurers after
provessing.  Instemd, the Appellant clearly mentioned in Poimt B Pamm 8 of
bterpretimion ind Understanding of Apgplicant on question raised {In Brief) that old
e B Scanp, vsed Lead Acid Batencs, ofd used Alwiwiniues yiensils & othier
Almminmn Seeg, ald vsed brass gtessils ol oilies sernpy, used old steel ulensils
: : i, ol uised serap of copper, seld waste plastic bogs & ymed rlagtic PET hostles
|
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and secomd hand tyre tubes ele are used goods and o processing shill be done on
sucl poods,

Fesr thee second question raised before the AAR, the Appellant submitied that-

Rule 2 of the IGST Rules, 2017, read with Section 20 of the 1GST Act. 2017
prescribes that centain provisions of CGST Act, 2007 shall mutatis mutandis apply
i relation 1o 1GST, The subject pertaining to time and value of supply” is also
covered under Section 20 of IGST Act, 2017, hence the rules made under CGS 1
Act in relation to valuation of a supply is applicable 1o 1GST Act as well
Therefore, Rule 3453 of the CGST Rules, 2017 which provides for Margin Scheme
in case of intra-state supplices shall also be applicable in case of inter-state supplies.

Therefore, the Appellant are of the view that they are entitled 1o make infer-
state supplies of old used Lron Scrap, used Lead Acid Batteries old used Aluminium
utensils & other Auminium Scrap, used old steel utensils scrap & old used serap of
copper used waste plastic bags, used plastic PET bottles while operating under the
Marzin Scheme.

That the impugned order passed by the AAR is bad in Law and deserves to be

quashed,
PERSONAL HEARING

A personal hearing was held in the matter on 16.07.2024. Sh Praful Gupta, CA and
Sh Ashish Gwalani, CA (authorized representatives of the Appellant) appeared fior
the Tsearing. They reitersted the submissions dated 06.05.2024 contained in their
appeal.

DISCUSSION AND FINDINGS

We have carefully considered the material evidence available on records including
ihe oral submissions made by the authorized representative of the appellant at the
time of personal hearing held on 1607 2024, Additionally, we have gone through
the impugned Ruling isswed by the Advance Ruling Authority, Rajasthan.

Wi note that the appellant have sought advance ruling on the following questions:-

il When the Applicans is operating unider the Margin Scheme nonified wnder
fRule 32051 of the Central Goods and Service Tax Rdes, 2007 (CGET Rules,
201 7 by selfing the old wsed fron Serap, wsed Lead Acid Baveries. ofd ased
Ahoninium wiensils & other Aluminium Jevap, aold imed Brass wensils and
ather sorap, ksed old sieel wiensils sorap, old wsed sorap of copper. wed
waste plostie bagy & nxeel plastic PET haptles oie to sennfacierers wheller
snch this covered wnder the Margin Scheme notificd wder Bule 3205) of the
CGST Rules, 20077

fiip When the applicant is oporaing sl the Maorgin Schenre nosificd wedee
Rl 2205 ol e Ctenl Uronly e Sevviee T Rules, HIT FOGET Rwles,
T by aelfing ased frew Soeog e Lewnd Aeiel Barreries, ofd wsed
Adupiseinn aensily & other Aliminiiem Serap, old wsed brogs e amil
anrfier Nerelp, aserd afad stved enwily. sovop, ebll e sovege of capper, srsed
warste elerstin P & il plewric PRT bottles et fo anfiernrers whe e

A
74 e pewiehs e ol oveide e st or when seld within the state of

Rafatsthen spuelifies snder the Marygin Selhews,

14 We nele thal, for question No. |, the AAK, Ragasthiny bl than the appel lant are not

covered mder the Margin Scheme potified under Rule 32(5) of the CGST Rules,
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2017, The AAR. Rajasthan observed thar though the definition of second hand
goods i nod prescribed under GST bt as per the common irade parlanee, e
defimtion of same 15 a5 wler-

“Sevond Tond roods mcims way wew o sed propesty et Das hegn wadd,
mededd, exelenmeed, centsivned or otherwise disposed of by i origined dvanet,”

4.1 Fuher. The AAR, Rajasthan ohserved et e applicont is denling with wsed lron
merap, weed Lepsd Aead Bagrenies obd vsed Aunonsom wlensils & other Aluminium
Serap, wsed old Steel wiensils serap & old used serap of copper, old uscil Brass
utensils andd other swerap, wsed woste plastic baps & used plastic PET bottles,
therefore it cammot be coversd under the definition of Secoml Hand Coods as
basically these tems can be termed as serap which are to be comsumedmeled o
safpcture of new iteny amd thus the nature of goids is changed

|42 Further, the AAR. Rajasthan also mentioned that the Central Government has
issued Notification No.& 2018 (Cemral Rate) dated 25002018 in respect of
Margin Scheme under Bule 32050 of CGST A, 2017, The AAR concluded tha
beretin of Marain Schemie i available only with respect 1o Maotor Yehicles only
where as the items to be dealt with by the applicant such as used [ron Scrap, used
Lead Acid Batteries old used Aluminium ulensils & other Aluminium Scrap, used
old Steel wtensils scrap & old used serap of copper, old used Brass utensils anid
ofher serap. wsed waste plastic bags& used plastic PET bottles are different from
Mivod Viehieeles,

|43 This the AAR, Rajasthan held that the ens w be dealt with by the applicant do
not qualify to be Secoml Hand Goods and therefore the applican is not eligible 1o
aperite wnder the Margin Scheme in term of Rule 32(%) of Central Goods and
Service Tax Rules, 2007 read with comesponding provisions of SGST Rules. 2017,

144 For the second ruling sought by the applicant, the AAR Rajasthan held that o 13
established that the applicant is not cligible 10 operate under Margin Scheme in
term of Rule 325} of Central Goods and Service Tax Rules, 2017 read with
comesponding provisions of SGST Rules, 2017 as the items fo be dealt with by
them do not qualify 1o be Second Hand Goods, the benefit is neither available for
imtra state supply of goods nor inter-state supply of goods.

L

Al

[he Appellant lave preferred an appeal before us on the Fablowing growmds:-

it the AAR erred an Tow in dismissing e application of the appellant on
the technical ground that the activity of the appeliant does not cover under
the definition of Second-Hand Goosds i complimee of Rule 32(5) CGST
fubes, 2007 and misivderpreted the Notification Mo, 082008 Central Tax
(Rateh dated 2500 2008 The AAR also not considered the press release
Dhabed 15 7-2007 wheresiv applicability of Margin Scheme under GST for
degbes i secomd hud goods in general ond for denlers an old ol vsed
cmpty hottles s been prescrihed.
Uhe apyellant reled upon the Advinee Ruling Mo, RAJAARJO1S- 1935
ditied 1522009 passed by AAR, Rojasthan i vespect of - M5 Shambha
[radens v Licl . oncwhineds ot Do been bislsl 1l
Sl raend feaad e Taeierie |'|||'lrl'|rli.r.i- fo P wcennid Dl Ll
Ao coarabingdy, i dppticond dealve & catithed b operase wndee e Murgin

e it e def e aovd fevwd o Todteedos
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At

)y Further, the appeiiamt rebied upon the Advance Huling No, KAR ADRG

P 2021 dated 972021 i respect of Mis Aadhya Gold Py L., & KAR

VERG 152020 dated 23,00 2020 10 respect of Mis Attica Gold Pyt, Lid.
hth passed by AAR. Kamataka. The AAR held in both cases that

applicant dealing or second-fiend  gevnds aud nateing his

sappiies e wecod-tand pomds | the vadirion of sppl nf wevw-

el geldl jenarllory wiliele o v haeed feomr ffiendiads sl pee ol

gt tod mader AT amd there (v o rlII'IJI'J_I.:r it Seremr gl pevere af

v gy can b omade o preveribed wndve snboele 053 of Bufe 12 of

i Comirald ey anngd Seviee Tiex Badew, 2047

] 3 .

' That the appellam comested that they purchase goods from oniginal owner
wha are sregstered and sell them o manutaciurers without any process
anid therr poaods 'l|.1l-'llll:'| aa aevoid lanl gﬂrull.

14

That the appeliant elesd upon the Hoa'ble High Coun, Belh in the case of
Mo« May Healthcare Tnstitute Lid. v Union OF Tndia (2024316 Centax 177
idel 0 whemn o was held that o l'll‘."|"|l'_.. ol assessee s opol laken inbo
distisaberalion w hile passing mmpegistel Order than that s clear violation of
matural Justice

| Ihat the appellant contested that Bole 2 of the 1GST Rubes, 2007, resd with
Section 0 ofthe 1GST Act, 2017 prescnbes that certain provisions of CGST
Wet, 2007 shall mutatis mutandis apply in relation w0 1GST. The subject
pertamning o e and vilue of supply’ is also covered under Section 20 of
ST Act, 20070 henee the rules. made under CGST Act in relation to
valuation of o supply is applicable o 1GST Act as well, Therefore, Bule
2R of the CGST Rules, 2007 which provedes For Marpin Scheme in case
il intra-state supglics shall alo be applicable in case of inler-siate supplies

Hetore deciding as to whether the goods Tor which advance ruling have been souphi
are wonered wnder margin scheme or nol The first question For decision i= whether
or nat the gpoods other than second hand Motor vehicles as notified under the
Ssotiflcaton S0 (R 200H - Central Toax (Rate) dated 250012008 are eligible for
margen acheme ar not™

W fid that e Notification No, B2008- Ceniral Tax (Rate) dated
2500 MK has oot been issuegd under Role 32451 of CGST Rales, 2007, GST rate
it case ol sale of second hand poods will be the sione as appheablbe on sngnal
products pew product excepd m ense of second hand Aased mator vehicles on whicl
different LT rate are specifically notilied By the CGrovernment vide Notificaton
i Bk e € endiad Fan (Bated dbated 25002005 The mtesson of Government o
s notification Moo BO2A0E Centinl Tos (Hated dateel 2500, 2008 Gs most o Tl
Sdirtint Wil dies as second sl gossls i cover uader mangun scheme rmther iy give
eparpte rte o sale of such second lad mator velieles. This, we hold that the
venie 018 ool gt in sclieme i et anped 1esecomd hamd Motor vl les only b i s
avanlabibe fo wll other gooeds as well sibect i comlitnn it salypect gosds uality
s sl liadial giinls

Puarthier we Fird ot o e AAR roluigs vebied vpon by the appellang,
covannd ol onnds aalier lian secnnnd hamd Slotor velweles lave also beein hield os
wercaataid Dunmel gewmds, Pius, hese Rulings ave spuarely applicable o s case ol we
ttalal Ahd Hie Bevietin il mangin scheme s avinlidale g all sewcoind leasd gogds ol ol
Biimpated te Secomied Dlaml Mot Velueles omly. The ssme Gscts bove also been

arpabed in B Beleane diieid | 507200
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17, Funther, in order to ascertaim whetller any goods 15 covered under Margin Scheme
oF nel. i s imperative W o (irough the relevant provisions, contamed in Rule
A5 of the CGET Rubes, 2007 as under -

(5 Where @ favably .'|J|'||'.II|'?||II ix |l'.|r\|u|'.ir.|'.;'nI ."r.p i person dlewlieg e

|"||'J.I e rr.l.'|.lI .'-'L'I'.I'.I'.'F,i,' r:.f'.i:':';.lrjrf Deried J_!mr.:][\' L, |'|','-'1_"|:|I Hm.w,l'_r A% .'.'J.lr'.ﬂ.l ar g’.',l'rr{‘.r .'in.".ll.l
whdene proecEsing win B dewes nanr ¢ Treengres dhe arentrive af tlae gy el wlere o
et Ry ovedis i Deven ovendodd oo e ‘I}Hr'f'}.lﬂ'_l.'.' ;:rj'ﬂr.cl.l'f l[.-umh. flae winlere of
aupply chall by the difference between the selling price and the purchase price
el where the vafne of such supgpdy is negeative, it shall e ignoved ;
Provided thar the purchase value of powds repossessed from o defmiliing
marvowet, wha i net registeved, for e porpose of recovery of @ loan ar debr
shal! e ilevmreed o fe e porchose peice of seck goods by the deforiting
harrower vediced b five peresitoge poinds for every guaiter or parl thereof,
berween dw dpte of prrckose ond the dare of dizpesal by the pevson making
siecle veprassorsion,

Rule 345) CGST Rules. 2017 specifies that where a taxable supply is
provided by a person dealing in buving and selling of second hand goods 1.e. used
goods as such or afier such minor processing which docs not change the nature of
e goods and where no input tax credit has been availed on the purchase of such
goocks, the value of supply shall be the difference between the selling price and the
purchaze price and where the value of such supply is negative, it zhall be ignored.

1%, We note that the definition of second hand goods has not been defined in GST law
st &5 per the common trade partance, the same may be described as under:-
Svcoma-fomd goods vefer to dtems thar have been previonsly owned and
nsed by seoneose adver thaer the manufaciorer. The bey aspect of secowa-hand
poeds Bx thent they ove still in wsable condition and retain thelr original forim and
fienction, The valve of second hand goods is influenced by their condivion, brand,
and dernand i the wsed poods market,
Simikardy defimtion of scrap is also not defined in GST law but a5 per commaon
trade pardance, the same may be described as under:-
Swap refers o owaste materied or remnaies of progiects thar are Jeaf over offer
Hre maemfaciiring process o thal are no fonger funciional, These materials are
n'p.l'n:'ra.fﬁ' .l'e'r.1'.|:'.|'t'.r! l) FECOVER Parls oF materialy fov frire nxe, For instance, SO
nieverd might be melted down and reformed info new retarl peeducts, Additionally,
the valwe of sorap s penerally determined by rhe moverial's porential for
reevelimg eael veuse,
e ey i in Ues case revalves amouisd the distioction between second-hand
pords and serap, 1015 o settled poociple of junsprudence that when the words of a
sttute are unambiguous and only one reasonable meaning can be given to it, then
the courts are boand e give effect to that meaning. Soeh words have o be
interpreted in their natural and ordinary sense. 11 s evident from the above that the
key difference hes in the usability of the ilems: scrap requires processing o be
m wselul again, wherens secomd hand goods are rendy for imamediate use by 0 new
oaner, Addiionnlly, the value of scrap is generally determined by the material's
potential for reevehop and rewse, slule the value ol second band goods s
e mHuenced By dheir condition, bouml, andd desancd in the el poods market.
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A regards their cantention it they purchase goods [rom original owner whio are
wnregistered and sell them o manufactarers withou any process andl heir gﬂl.'lll.lf-i
duality s second hand goods is not tenable for the reasons discussed as helow:-

W nete that the appellan mentened in (he appeal that ihey proposed 10 mitiate

the busmess of selling of vanous types of sccond-hand goods 10 vaTious
manufaciurers such as

(il ol used [ron Bcrap,

(1) wsed Lead Acid Batteries.

i) old wsed Aluminium wtensils & ofber Aluminium Scrap,
vk old used brass utensils i other serap,

v used old steel ulensils scrap,

ivid  old used scrap of copper,

ivink  wsed waste plastic bags,

ivi) wsed plastic PET bottles eic,

In light of the appellant’s imtent o acquire poods from wnregistered
suppliers and  subsequently supply these goods to vanous manufacirers, it
becowes apparent that the goodd in question are either unusable or intensded Tor
recyeling as scrap. The recycling of metal scrup and used materials is @ crucial
pspiect of sustanable manofactunng and environmental conservation. Metal scraps
From vanous sources, while not usable i their ongimal form, provide valuable raw
material for manufaciurers when recycled. This process conserves patural resources
and reduces e carbon footprinl associated with mining and proccssing new
metals. Similarly, used metal utensils, plastic bags, and bottles, which have reached
the end of therr life cyele as consumer products are not discarded as waste but are
collected and processed 1o reclaim the matenals they contan.

As already siated the reference o seeond hamd goods in the margin money
scheme is to such poods whose pre & post saleidisposal usage remains the same.
For instance a second hand car shall be used in the same way a8 a new car. Used
jl!'ﬂ-'lillﬂl'}' shall be wom the same way a5 new _iEi.lEl.lEfj'. Thus mere change of
ownership is not sufficient to bring the term them as second hand goods & under
the purview of Rule 32(5) of the CGST Rules, 2017 There is one maore
requirgment ie. continuity of usage. The judgement & references relied upon the
appellant conform to the above test. However, the items which are subject maner of
the Ruling do st qualify the test.

I view of the above, we hold that the ilems in question fall within the
renlm of serap not second hond goods, rendening them ineligible to operate under

the margin scheme as per Role 3203} of the CGET Rules. 2007, w50 Far as the
poods are consubened scrap.

W also note that the appellant las relied upon the Hon'ble High Court, Delhi in the
cise of M Max Healtheare Instiote Lud, va Union OF India 12024316 Centax 177
ol b owheresn i was Belod e G5 reply of assesses 15 nol faken nito consideration
wlitle passing impugned Oeder than that is clear violption of Natural Justice, We
note st e AAR has considerad the writien as well as oral submissions of the
appellant, The AAR has also provided the appellant with o chance of personal

This, wie sl dbat the AAR hos afforded the appellont o proper
opporiunity sl duly considered s respoise i the natter. s, here 15 e
viekition of pranciple of nunl ustce,

hcaring

I b s gguicstaon posed By e appellant s wlwther they ane cligible for benefit
ol Bl Seheose for i ste sappdy or soter-state supply of goods. we note that
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(Mabendra Ranga)

e Mrgine Schewe uncer the CGST Rules, 2017, specifically Bule 32(5), 15
desemed v present dowble s aton on the sinpiply ol sccoaud-lins goodds, 1t allows
the G5 g Be leswsl ooy o (e margin, wlich s he difleence hetween the
sellmg price and e purclinse prce of the poods. However, Tor poods o gjualify
under thasc scheme, they must be seeond-Tand. uscd, or have undergone mingr
processige thal does ot change sheir nanare. Additionally, the input tax credit
shwmled ot b beew claimed on these goods. Siee the appellant’s geods do nor
et B cnteni of second-haml gonds, they are ol ehigible for the benefits of the
Margin Schewe for either intra-state or inlersstate supply of goods. This
mEeTprEtation bs congrraend willi the provisions and the mtent of (the GST framework
W lacitate 3 B tation process while avoiding undue tax bundens on the
circuilateon of secomd-hand oods. We bold that since the appeliant is not eligible 1o
operate wder margin schemse in e of Rule 32(5) of the CGST Rules 2007 with
voresponding provissons of SGST Rules, 17 as the goods are not gualified as
seviml and poods, thus the benelit s neither available for intra stare supply of
goaids nur iter-stte supply of poods

I lighe ol above, we pass the following order:

ORDER

1 We el that selling of old used iron scrp, wsed lead acid hateries. old
used Aluminiom wensils & other Aluminium Scrap, old & used brass utensils and
ather serap. used old steel utensils serap, old used scrap of copper, used waste
Pl hags & wused plastic PET bonles eic arg nol covered under the Margin
Seheme notified under Rule 32{5) of the COST Rutles, 23] 7.

2) We alsa hold that since the appellant is ot eligible 1o operate under
margin sChenie in term of Rule 32(5) of the CGST Rubes, 2007 with cormesponding
provisions of SGST Rulbes, 2017 a8 the goods are not qualified as second hand
goids, thus. the benefit is neither available for intra state supply of gomds nor inter-
state supply of ponds,
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Flwe Cliel Commissioner ol SGST, Rajasthan. Kar Bhawan, Bhawani Singh
Road, Ambedkar Circle, Taipure 02005

The Commussioner, CGST Comnissionerate, Jodhpur.

Ihe Member. Rajnsthan Awthority for Advance Ruling, Goods and Service Tax,
koar Bhawan, Bhawani Singh Road, Ambedkar Circle, Taipur-302005.

Mee DepotyAssigtant Commissioner, CGST  Division-F, Bikaner (CGST
Commissionerate Jodlpur),
The Assistant Commissioner, State Tax Ward-111, Circle — 3. Divisional Far
Hhawan, Bikaner, Rajasthan,
M5 Hitesh Gwalani (M/s Baha Supplier), B2-16, Behind Gandhi Colony Ballabh
Garden. Sudarshan Nagar, Bikamer -334003, Rajasthan,
The web-manager - www.gsfcouncil.gov, in
Ciuard File,
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