





specified in sub-Scction (2) of Section 97. in relation to the supply of goods or services or
hoth being undertaken or proposed to be undertaken by the Appellant.

The authority held that Section 95 of the CGST Act.2017 allows the authority only
1o decide on matters or on questions in relation to the supply of goods or services or both
being undertaken or proposed to be undertaken by the Appellant i.e. in the subject case
this application can be entertained only if the supply ol goods or services or both being
undertaken or proposed to be undertaken by the Appeliant themselves. In this case, the
supplies of Services are being undertaken or proposed to be undertaken not by the
Appellant but by the supplier(s) of services to the Appellant. These suppliers are distinct
persons as per the provisions of the GST Act and GST is being paid since implementation
of GST law. Thus. the authority opined that the Appellant are not a supplier in the present
case, the Appellant as per the contract is a receiver of services supplied by the canteen

service provider also.

The AAR held that Advance Rulings can be given for a proposed transaction as
well as a transaction being undertaken by the Appellant but the transactions on which
GST is being paid since July 2017 are out of preview of advance ruling. Moreover, that
Appellant filed their application before the Authority for Advance Ruling, Rajasthan on
11.03.2022 i.e. much later from the execution of contract i.e. July 2017 and Appellant are
discharging his GST liability since July 2017 on canteen service supplied by them .Since
the Appellant has asked for ruling on the transactions effected prior to the date of filing of
the application before the Authority for Advance Ruling, Rajasthan with respect to
supplies already being undertaken and GST being paid from 1.7.2017 onward.

Hence, without going into the merits of the case the Authority for Advance Ruling

pronounced that the subject application for Advance Ruling made by the Appellant
is not maintainable and hereby rejected under the provisions of the GST Act, 2017.

GROUDS OF APPEALS

6. The Appellant have filed an appeal on the following grounds: %, '

6.1 That the definition meaning of the term ‘ongoing’ is ‘continuing’, ‘still in
progress’. In the instant case, the transaction although is being undertaken since July,
2017, it is still being undertaken and will be undertaken in the future also.

6.2 The Appellant submitted that going by the meaning of the term ‘ongoing’ it can be
said that the transaction being undertaken by the appellant falls within the purview of
definition of ‘Advance Ruling’ prescribed under Section 95 of the CGST Act.

6.3  The Appellant further submitted that the Central Board of Indirect Taxes and
Customs (hereinafier referred to as ‘the CBIC’} in {lyer on Advance Rulings has clarified
that under GST. Advance Ruling can be obtained for a proposed transaction as well as
transaction already undertaken by the Appcllant. The relevant extract of the flier is

reproduced below:

‘Under the present dispensation. advance ruling can be given only fora proposed
transaction, whereus under GST, advance ruling can be obiained for a proposed
transaction us well ay transaction already undertaken by the applicant’
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<o afler sub-clause (i) ol clause (b) of

Accordingly, it is clarified that the prov )
o ble to the whole of clause (b) of

sub-Section {5) of Section 17 of the CGST Act is applica
sub-Section (§) of Section 17 of the CGST Acl.

engaged in

C.3  In this regard, the Appellant reiterated the fact hat they are 8 Company :
in

the manufacture. supply and distribution of automotive components used
two'threc/four-wheeler automobiles. As per Section 46 of the Factories Act, 1948, “in
any specified factory wherein more than 250 workers arc ordinarily employed, a canteen
or canteens. shall be provided and maintained by the 'Occupier’ for the use of the
workers.” In Section 2(n) of the Faclorics Act. 1948 defines the term ‘occupier’ of a
faclory as “the person who has ultimate control over the alTairs of the factory” — in this
case it is the Appellant.

C.4  The Appellant also submitted that in terms of Rule 72 of the Rajasthan Factories
Rules. 1951 (hereinafler referred 1o as ‘the Faclories Rules®), it has been specified that
food stuff. beverages and other ilems served in the canteen shall be sold on non-profit
basis.

C.§  Further reliance is placed by the Appellant on Ruling pronounced by AAAR,
Madhya Pradesh in the case of M/s Bharat Oman Refineries Limited 2021 (12) TMI 999]
wherein it was held that provision of canteen facility was required to be provided by a
company as per Section 46 of the Factories Act, 1948. Therefore, applying the proviso
under Section 17(5)(b) of the CGST, Act that the input tax credit in respect of such goods
or services or both shall be available where it is obligatory for an employer to provide the
same 1o its employees under any law, we are of the view that input credit of GST paid
would be available to the Appellant.

In light of the above facts& circumstances of the case, the Appellant averred that
they were allowed to avail ITC on the GST charged by the Canteen Service Provider as it

is made under a legal requirement.

PERSONAL HEARING

7. Personal hearing in the matter was held on 07.03.2024.1t was attended by Sh.
Vikash Agarwal, CA & Authorized Representative of the appellant.He reiterated the
submissions already furnished as grounds of appeal in the appeal submitted in hard copy

on 07.12.2022.
The matter was heard by the AAAR on admissibility.

CONCLUSION AND FINDINGS

8. We have carefully considered the material evidence available on record including

the oral submissions made by the authorized representative of the appellant at the time of

personal hearing held on 07.03.2024.

9. We observe that the Appeltant had sought Ruling before the Authority for
~ Advance Ruling. Rajasthan on the following questions:-

" Whether the subsidized deduction made by the Appellant from the mployees who
‘}zrc availing food facility in the factory would be cunsidered as a “supply™ by (ke
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Appellant under the provisions ol Section 7 of Central Goods and Service Tax Act.
2017 and Rajasthan Goods and Service Tax Act, 2017.
(a) In case answer to above is yes,

. Whether GST is applicable on the nominal amount deducted from
the salaries of their employees?
1. Whether GST would be applicable on the nominal amount deducted

from the Manpower supply contractor in case of contractual
employees?
(b) Whether Input Tax Credit (‘1TC") of thc GST charged by the Canteen Service
Provider would be ¢ligible for availment 1o the Appeliant?

10.  We note that the Appellant have contracted with M/s Punjabi Flavourz Catering
Service (hereinafier referred 1o as ‘the Canteen Service Provider’) to operate Canteen
within the Appellant’s factory premises. A part of the cost of the meals provided to
employees is deducted by the Appellant from their salaries on a monthly basis and at fix
rate opting for availing food facility in Canteen. A part of the cost of the meals provided
to contractual workers is recovered from contractor. The Appellant are paying GST
against supply of canteen service on recovery basis since July 2017.We further note that
the Appellant have provided copies of two contracts made by them with M/s Punjabi
Flavourz Catering Service (‘the Canteen Service Provider’) one is made for the period
16.01.2020 1o 15.01.2022 and second one is made for the perod 16.01.2022 to

15.01.2024 and whereas application seeking advance ruling was made by them before
AAR. Rajasthan on 11.03.2022.

Il.  The AAR, Rajasthan had to inter alia decide whether the questions on which
Ruling is sought by the Appellant is an existing or ongoing transaction and whether or
not it falls within the meaning of the phrase "being undertaken” used in the definition

of the term "Advance Ruling” as the supply started w.e.f. July 2017 and centinues
till date.

2. As per submissionsaverred by the Appellant before the AAR, they have been
paying GST since 2017. The Authority for Advance Ruling pronounced that they shall
decide on matters or on questions specified in sub-Section (2) of Section 97, in relation to

the supply of goods or services or both being underiaken or proposed to be
undertaken by the Appellant.

The authority held that Section 95 of the CGST Act, 2017 allows the authority
wriy to decide on matters or on questions in relation to the supply of goods or services or
both being undertaken or proposed to be undertaken by the Appellant. In other words.the
subject application could be entertained only if the supply of goods or services or both
being undertaken or proposed to be undertaken by the Appellant themselves. In this case,
the supplies of Services are being undertaken or proposed to be undertaken not by the
Appellant but by the supplier(s) of scrvices to the Appellant. These suppliers are distinct
persons as per the provisions of the GST Act and GST is being paid since implementation
of GST law. Thus, the authority opined that the Appellant are not a supplier in the present
case, the Appellant as per the contract is a receiver of services supplied by the canteen
service provider also.

The AAR held that Advance Rulings can be given for a proposed transaction as
well as 2 transaction being undertaken by the Appellant but the transactions on which
7\ Page 11 of 14

-

LEr-al
Cr









2) In view of the above discussions, we pass the following order:

ORDER

The Ruling of AAR, Rajasthan dated 18.10.2022 is sct aside and the matter is
remanded back 1o the AAR 10 decide the application afresh on merits afler considering all
the questions posed by the appellant in their application dated 11.03.2022.

S S

(Mahendra Ranga) ‘S‘(S (Dr. Ravi Kumar Surpur}
Member (Central Tax) '
(Menendra Ranga) Meniber (State Tax)
Member, AAAR (Central Tax) (Dr. Ravi Kumar Surpur)
Member, AAAR (Slala Tax)
SPEED POST
To

M:s Federal-Mogul Ignition Products India Limited,
C'o Shri Vikash Agarwal, CA.

M's Price Waterhouse & Co. LLP.

18" Floor. Building 10 Tower C,

DLF Cvber City. Gurugram - 122022

F. No. IV (16)05/AAAR/RA)2022-23)/ 23 Date. |z .03.2024

Copy lo:-

l. The Chief Commissioner of CGST (Jaipur Zone), NCR Building, Statue Circle,
Jaipur.

2. The Chief Commissioner of SGST, Rajasthan, Kar Bhawan, Bhawani Singh Road,

Ambedkar Circle, Jaipur-302005.

3. The Principal Commissioner, CGST Commissionerate, Jaiput.
4. The Commissioner, CGST Commissionerate, Alwar.
5. The Member, Rajasthan Authority for Advance Ruling, Goods and Service Tax,

Kar Bhawan, Bhawani Singh Road, Ambedkar Circle, Jaipur-302005.

6. The Deputy/Assistant Commissioner, CGST Division-C, Bhiwadi (CGST

Commissionerate, Alwar)

The Deputy Commissioner, State Tax Department, Circle -C Bhiwadi, Ward-C

Zone Bhiwadi,

8. M/s Federal-Mogul Ignition Products India LimitedSP-812/ B1 and 2. Phase-i11.
RIICO Industrial Arca, Bhiwadi, Alwar, Rajasthan. 301019

. The web-manager - www.gstcouncil.gov.in
10, Guard File.
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